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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-14-0012;
NOP-14-03]

National Organic Program: Notice of
Final Guidance on Substances Used in
Post-Harvest Handling of Organic
Products

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of availability of final
guidance.

SUMMARY: The National Organic
Program (NOP) is announcing the
availability of a final guidance
document intended for use by
accredited certifying agents, and
certified and exempt organic operations.
The guidance document is entitled:
Substances Used in Post-Harvest
Handling of Organic Products (NOP
5023). This guidance document is
intended to inform the public of NOP’s
current thinking on this topic.

DATES: The final guidance document
announced by this document is effective
on January 19, 2016.

FOR FURTHER INFORMATION CONTACT: Paul
Lewis, Ph.D., Standards Division,
National Organic Program, USDA—
AMS-NOP, 1400 Independence Ave.
SW., Room 2642-S., Ag Stop 0268,
Washington, DC 20250-0268.
Telephone: (202) 720-3252, Email:
Paull.Lewis@ams.usda.gov; Telephone:
(202) 260-9294.

SUPPLEMENTARY INFORMATION:

I. Background

On April 25, 2014, the National
Organic Program (NOP) published in the
Federal Register a notice of availability
with request for public comment on a
draft guidance document addressing the
permitted substances that may be used

in post-harvest handling of organic
products (79 FR 22886). The NOP
selected the topic for the guidance
document announced through this
notice in response to questions raised by
certifiers and organic operations. These
stakeholders requested that the NOP
clarify the requirements and limitations
regarding the substances permitted in
post-harvest handling. The NOP also
discussed and received feedback on this
topic at a training session for certifiers
in Portland, Oregon, in February 2011.
The draft NOP guidance can be viewed
on the NOP Web site at http://
www.ams.usda.gov/rules-regulations/
organic. The 60-day comment period
closed on June 24, 2014.

NOP received 10 comments on the
draft guidance document. Based upon
the comments received, the NOP revised
and is publishing a final guidance
document on Substances Used in Post-
Harvest Handling of Organic Products
(NOP 5023). The guidance document
includes an appendix (NOP 5023-1)
where the NOP provides a complete
discussion of the comments received
and the rationale behind any changes
made to the guidance documents.

This final guidance clarifies the
USDA organic regulations regarding
substances used in post-harvest
handling activities such as washing,
packing and storage of organic products.
There is no discrete section of the
National List of Allowed and Prohibited
Substances (National List) (7 CFRs
205.600 through 205.607) designated for
substances used in these post-harvest
handling activities. Instead, the
substances allowed for use in post-
harvest handling appear in different
sections of the National List (e.g.,
section 205.601 for crop production,
section 205.605 for processing), or are
nonsynthetic substances, and are
therefore not included on the National
List for crop production. This has led to
confusion about the point at which crop
production for unprocessed
commodities ends, when processing
starts, and which substances may be
used for post-harvest activities that may
occur on farm or in a processing facility.

This final guidance provides
information to all USDA-accredited
certifying agents (certifiers) and certified
and exempt organic operations about
substances that may be used in post-
harvest handling of organic products.
More specifically, this final guidance

clarifies: (1) What substances may be
used for post-harvest handling; (2) the
difference between “post-harvest
handling of raw agricultural
commodities” and “further processing”’;
and (3) the regulatory requirements for
facility pest management. This guidance
also defines post-harvest substances and
post-harvest handling.

This final guidance is available from
the NOP through “The Program
Handbook: Guidance and Instructions
for Accredited Certifying Agents (ACAs)
and Certified Operations”. This
Handbook provides those who own,
manage, or certify organic operations
with guidance and instructions that can
assist them in complying with the
USDA organic regulations. The current
edition of the Program Handbook is
available online at http://
www.ams.usda.gov/rules-regulations/
organic/handbook.

II. Significance of Guidance

This final guidance document is being
issued in accordance with the Office of
Management and Budget (OMB)
Bulletin on Agency Good Guidance
Practices (GGPs) (January 25, 2007, 72
FR 3432-3440).

The purpose of GGPs is to ensure that
program guidance documents are
developed with adequate public
participation, are readily available to the
public, and are not applied as binding
requirements. This final guidance
represents NOP’s current thinking on
the topic. It does not create or confer
any rights for, or on, any person and
does not operate to bind the NOP or the
public. Guidance documents are
intended to provide a uniform method
for operations to comply that can reduce
the burden of developing their own
methods and simplify audits and
inspections. Alternative approaches that
can demonstrate compliance with the
Organic Foods Production Act (OFPA),
as amended (7 U.S.C. 6501-6522), and
its implementing regulations are also
acceptable. As with any alternative
compliance approach, NOP strongly
encourages industry to discuss
alternative approaches with NOP before
implementing them to avoid
unnecessary or wasteful expenditures of
resources and to ensure the proposed
alternative approach complies with the
Act and its implementing regulations.


http://www.ams.usda.gov/rules-regulations/organic/handbook
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II1. Electronic Access

Persons with access to Internet may
obtain the final guidance at the USDA
Agricultural Marketing Service Web site
at http://www.ams.usda.gov/rules-
regulations/organic. Requests for hard
copies of the draft guidance documents
can be obtained by submitting a written
request to the person listed in the
ADDRESSES section of this Notice.

Authority: 7 U.S.C. 6501-6522.
Dated: January 11, 2016.
Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2016—00678 Filed 1-14—16; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 204, 214, 248, and 274a

[CIS No. 2515-11; DHS Docket No. USCIS—
2012-0005]

RIN 1615-AC00

Enhancing Opportunities for H-1B1,
CW-1, and E-3 Nonimmigrants and
EB-1 Immigrants

AGENCY: U.S. Citizenship and
Immigration Services, Department of
Homeland Security.

ACTION: Final rule.

SUMMARY: In this final rule, the
Department of Homeland Security
(DHS) is revising its regulations
affecting: highly skilled workers in the
nonimmigrant classifications for
specialty occupation from Chile,
Singapore (H-1B1), and Australia (E-3);
the immigrant classification for
employment-based first preference (EB—
1) outstanding professors and
researchers; and nonimmigrant workers
in the Commonwealth of the Northern
Mariana Islands (CNMI)-Only
Transitional Worker (CW-1)
classification. DHS anticipates that
these changes to the regulations will
benefit these highly skilled workers and
CW-1 nonimmigrant workers by
removing unnecessary hurdles that
place such workers at a disadvantage
when compared to similarly situated
workers in other visa classifications.
DATES: This final rule is effective
February 16, 2016.

FOR FURTHER INFORMATION CONTACT:
Paola Rodriguez Hale, Adjudications
Officer (Policy), Office of Policy and
Strategy, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue NW., Washington, DG 20529—

2141. Contact telephone number is (202)
272-8377.

SUPPLEMENTARY INFORMATION: DHS is
revising its regulations affecting: (1)
Highly skilled workers in the
nonimmigrant classifications for
specialty occupation from Chile,
Singapore (H-1B1), and Australia (E-3);
(2) the immigrant classification for
employment-based first preference (EB—
1) outstanding professors and
researchers; and (3) nonimmigrant
workers in the Commonwealth of the
Northern Mariana Islands (CNMI)-Only
Transitional Worker (CW-1)
classification.

Specifically, in this final rule, DHS is
amending its regulations to include H—
1B1 and principal E-3 classifications in
the list of classes of foreign nationals
authorized for employment incident to
status with a specific employer, and to
clarify that H-1B1 and principal E-3
nonimmigrants are allowed to work
without having to separately apply to
DHS for employment authorization.

DHS is also amending the regulations
to provide H-1B1 and principal E-3
nonimmigrants with authorization for
continued employment with the same
employer if the employer has timely
filed for an extension of the
nonimmigrant’s stay. DHS is providing
this same authorization for continued
employment for CW—1 nonimmigrants if
a petitioner has timely filed a Petition
for a CNMI-Only Nonimmigrant
Transitional Worker, Form I-129CW, or
successor form requesting an extension
of stay.

In addition, DHS is updating the
regulations describing the filing
procedures for extensions of stay and
change of status requests to include the
principal E-3 and H-1B1 nonimmigrant
classifications. These changes will
harmonize and align the regulations for
principal E-3, H-1B1, and CW-1
nonimmigrant classifications with the
existing regulations for other, similarly
situated nonimmigrant classifications.

Finally, DHS is expanding the current
list of initial evidence for EB—1
outstanding professors and researchers
to allow petitioners to submit evidence
comparable to the other forms of
evidence already listed in 8 CFR
204.5(1)(3)(i). This will harmonize the
regulations for EB—1 outstanding
professors and researchers with certain
employment-based immigrant categories
that already allow for submission of
comparable evidence.
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I. Executive Summary
A. Purpose of the Regulatory Action

DHS is amending its regulations in
several ways to improve the programs
serving the principal E-3, H-1B1, and
CW-1 nonimmigrant classifications and
the EB—1 immigrant classification for
outstanding professors and researchers.
These changes will harmonize the
regulations governing these
classifications with regulations
governing similar visa classifications
and remove unnecessary hurdles that
have placed principal E-3, H-1B1, CW-
1 and certain EB—1 workers at a
disadvantage when compared to
similarly situated workers in other visa
classifications. DHS believes this rule
also best achieves our goal of addressing
unwarranted disparities involving
continued employment authorization
among and within particular
nonimmigrant classifications.

B. Legal Authorities

Sections 103(a) and 214(a)(1) of the
Immigration and Nationality Act (INA),
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8 U.S.C. 1103(a) and 8 U.S.C. 1184(a)(1),
authorize the Secretary of Homeland
Security (Secretary) to administer and
enforce the immigration and nationality
laws and to establish by regulation the
time and conditions of admission of
nonimmigrants. See also section 451 of
the Homeland Security Act of 2002,
Public Law 107-296, 116 Stat. 2135, (6
U.S.C. 271) (describing responsibilities
with respect to immigration services
and adjudications). Further, section
274A(h)(3)(B) of the INA, 8 U.S.C.
1324a(h)(3)(B), recognizes the
Secretary’s authority to extend
employment authorization to
individuals who are not citizens or
nationals of the United States. Finally,
title VII of the Consolidated Natural
Resources Act of 2008 (CNRA) extends
U.S. immigration laws to the CNMI and
authorized the CW nonimmigrant
classification. Public Law 110-229, 122
Stat. 754, 853 (2008) (revising 48 U.S.C.
1806).

C. Summary of the Major Provisions of
the Regulatory Action

On May 12, 2014, DHS published a
proposed rule to amend regulations
governing filing procedures and work
authorization for principal E-3 and H-

1B1 nonimmigrants (8 CFR 214.1(c)(1)
and 8 CFR 248.3(a) with respect to filing
procedures and 8 CFR 274a.12(b)(9) and
8 CFR 274a.12(b)(25) with respect to
work authorization), continued work
authorization for principal E-3, H-1B1,
and CW nonimmigrants (8 CFR
274a.12(b)(20)), and evidentiary
requirements for EB—1 outstanding
professors and researchers (8 CFR
204.5(i)(3)(ii)). By proposing this rule,
DHS intended to remove current
regulatory obstacles that may cause
unnecessary disruptions to petitioning
employers’ productivity. DHS also
intended to remove obstacles for these
workers to remain in or enter the United
States and to treat them in the same way
as others under similar classifications
are treated. See Enhancing
Opportunities for H-1B1, CW-1, and E-
3 Nonimmigrants and EB-1 Immigrants,
79 FR 26870 (May 12, 2014). After
careful consideration of public
comments, DHS is adopting the
proposed regulatory amendments
without change.

D. Cost and Benefits

This final rule will not impose any
additional costs on employers, workers,
or any governmental entity. Changing

the employment authorization
regulations for H-1B1 and principal E—-
3 nonimmigrants will make those
regulations consistent with the
regulations of other similarly situated
nonimmigrant worker classifications,
which will provide qualitative benefits.
In this final rule, DHS also amends its
regulations to authorize continued
employment for up to 240 days for H-
1B1, principal E-3, and CW-1
nonimmigrant workers whose status has
expired, provided that the petitioner
timely filed the requests for extensions
of stay with U.S. Citizenship and
Immigration Services (USCIS). Such
amendment will minimize the potential
for employment disruptions for U.S.
employers of H-1B1, principal E-3, and
CW-1 nonimmigrant workers. Finally,
this final rule may assist U.S. employers
that recruit EB—1 outstanding professors
and researchers by expanding the range
of evidence that they may provide to
support their petitions. A summary of
the costs and benefits of the changes
made by this rule is presented in Table
1.

TABLE 1—SUMMARY OF COSTS AND BENEFITS

Costs

Change

Benefits and avoided costs

E-3, H-1B1, and CW-1 Nonimmigrants

Continued employment up to 240 days for an H-1B1, principal
E-3 or CW-1 nonimmigrant workers while a timely filed re-
quest to extend stay is pending.

Clarify that principal E-3 and H-1B1 nonimmigrants are work
authorized incident to status, and specify current filing proce-
dures for requesting change of status or extension of stay..

Avoided cost of lost productivity for U.S. employers of principal
E-3, H-1B1, and CW-1 nonimmigrant workers and avoided
lost wages by the nonimmigrant workers. Not quantified.

Will provide equity for principal E-3 and H-1B1 nonimmigrants
relative to other employment-based nonimmigrants listed in 8
CFR 274a.12 (b)(20), and provide equity for CW-1 non-
immigrants whose extension request is filed by the same em-
ployer relative to other CW-1 nonimmigrants who change
employers. Qualitative benefit.

Ensures the regulations are consistent with statutory authority,
and codifies current practice. Qualitative benefit.

EB-1 Outstanding Professors and Researchers

Allow for the submission of comparable evidence to that listed
in 8 CFR 204.5(i)(3)(i)(A)—(F) to establish that the EB—1 out-
standing professor or researcher is recognized internationally
as outstanding in his or her academic field.

May help U.S. employers recruit EB—1 outstanding professors
and researchers.

Not quantified.

Will provide equity for EB—1 outstanding professors and re-
searchers relative to certain employment-based immigrants
listed in 8 CFR 204.5.

Qualitative benefit.

II. Background

A. Current Framework

The Immigration Act of 1990
(IMMACT®90), among other things,
reorganized immigrant classifications

and also created new employment-based
immigrant classifications. See Public

Law 101-649, 104 Stat. 4978. The new
employment-based immigration
provisions were intended to cultivate a
more competitive economy by
encouraging skilled individuals to
immigrate to the United States to meet

our economic needs.! Those

1 See Statement by President upon Signing of the
Immigration Act of 1990, 1990 U.S.C.C.A.N 6801—
1 (Nov. 29, 1990), available at http://
www.presidency.ucsb.edu/ws/
index.php?pid=19117#ixzz1KvDIYZql; see also H.R.
Rep. No. 101-723(1), at 6721 (1990) (“[Ilmmigration
can and should be incorporated into an overall

Continued
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IMMACT?90 provisions addressed the
need of American businesses for highly
skilled, specially trained personnel to
fill increasingly sophisticated jobs for
which domestic personnel could not be
found. See Employment-Based
Immigrants, 56 FR 30703 (July 5, 1991).
Lawmakers estimated the need for
highly skilled workers based on an
increasing skills gap in the current and
projected U.S. labor pools. Id.

American businesses continue to need
highly skilled nonimmigrant and
immigrant workers, and the U.S. legal
immigration system can be improved by
removing regulatory barriers to lawful
employment of these workers through a
system that reflects our diverse values
and needs.2 Attracting and retaining
highly skilled workers is critical to
sustaining our Nation’s global
competitiveness. By attracting the best
and brightest from around the world,
the United States can harness their
talents, skills, and ideas to help the U.S.
economy grow.3 Governments seeking
to make the most of highly skilled
nonimmigrants and immigrants face the
challenge of identifying, attracting, and
retaining those with the best prospects
for success.*

B. Proposed Rule

On May 12, 2014, DHS published a
proposed rule in the Federal Register at
79 FR 26870, proposing to:

e Clarify that principal E-3 and H-
1B1 nonimmigrants are authorized to
work for the specific employer listed in
their petition without requiring separate
approval for work authorization from
USCIS (8 CFR 274a.12(b)(25) and 8 CFR
274a.12(b)(9));

e Authorize continued employment
authorization for CW-1, principal E-3,
and H-1B1 nonimmigrants with
pending, timely filed extension of stay
requests (8 CFR 274a.12(b)(20));

e Update the regulations describing
the filing procedures for extension of
stay and change of status requests to

strategy that promotes the creation of the type of
workforce needed in an increasingly competitive
global economy without adversely impacting on the
wages and working conditions of American
workers.”).

2 See White House, Building a 21st Century
Immigration System, May 2011, at 3 and 9, available
at http://www.whitehouse.gov/sites/default/files/
rss_viewer/immigration_blueprint.pdf.

3 See White House, Building a 21st Century
Immigration System, May 2011, at 1, available at
http://www.whitehouse.gov/sites/default/files/
rss_viewer/immigration_blueprint.pdf.

4 See Demetrios G. Papademetriou and Madeleine
Sumption, Attracting and Selecting from the Global
Talent Pool, Policy Challenges, Migration Policy
Inst., Sept. 2013, at 4, available at http://
www.migrationpolicy.org/research/attracting-and-
selecting-global-talent-pool-%E2 %80 % 94-policy-
challenges.

include the principal E-3 and H-1B1
nonimmigrant classifications (8 CFR
214.1(c)(1) and 8 CFR 248.1(a)); and

o Allow a petitioner who wants to
employ an EB—1 outstanding professor
or researcher to submit evidence
comparable to the evidence otherwise
described in 8 CFR 204.5(i)(3)(i), which
may demonstrate that the beneficiary is
recognized internationally as an
outstanding professor or researcher.

C. Final Rule

Consistent with the vision of
attracting and retaining foreign workers,
this final rule removes unnecessary
obstacles for principal E-3 and H-1B1
highly skilled workers and CW-1
nonimmigrant workers to continue
working in the United States, and for
EB-1 outstanding professors and
researchers to seek admission as
immigrants. For example, under current
regulations, H-1B1, CW-1, and
principal E-3 nonimmigrants are not
included in the regulations that
authorize continued employment while
a timely filed extension of stay request
is pending. The regulations at 8 CFR
274a.12(b)(20) authorize foreign
nationals in specific nonimmigrant
classifications to continue employment
with the same employer for a 240-day
period beyond the authorized period
specified on the Arrival-Departure
Record, Form I-94, as long as a timely
request for an extension of stay is filed.
This means that these individuals can
continue to work with the specific
employer listed in their petition, even
after their authorized stay expires, as
long as their extension of stay request is
still pending. Because Congress created
the E-3, H-1B1, and CW-1
nonimmigrant classifications after 8
CFR 274a.12(b)(20) was effective, these
nonimmigrant workers are not included
in this provision and cannot continue to
work with the same employer beyond
the existing authorization while waiting
for USCIS to adjudicate an extension of
stay request. DHS is amending its
regulations at 8 CFR 274a.12(b)(20) to
give H-1B1, CW-1, and principal E-3
nonimmigrants the same treatment as
other, similarly situated nonimmigrants,
such as H-1B, E-1, and E-2
nonimmigrants.

Moreover, E-3 and H-1B1
nonimmigrants are not listed in the
regulations describing the filing
procedures for extension of stay and
change of status requests. Although the
form instructions for H-1B1 and
principal E-3 extension of stay and
change of status requests (Instructions
for Petition for a Nonimmigrant Worker,
Form I-129) were updated to include
H-1B1 and principal E-3

nonimmigrants when these categories
were first established, the regulations
were not. In this final rule, DHS is
amending the regulations to add H-1B1
and principal E-3 nonimmigrants to the
list of nonimmigrants that may extend
their stay or change their status in the
United States.

In addition, current regulations do not
designate H-1B1 nonimmigrants and
principal E-3 as authorized to accept
employment with a specific employer
incident to status, although such
nonimmigrants are so authorized by
statute. See INA section 212(t)[1st], 8
U.S.C. 1182(t)[1st], (noting the statutory
requirements an employer must fulfill to
petition for an H-1B1 or E-3
nonimmigrant); see also INA sections
101(a)(15)(E)(iii), 8 U.S.C.
1101(a)(15)(E)(iii), 101(a)(15)(H)(1)(b)(1),
8 U.S.C. 1101(a)(15)(H)(1)(b)(1), and
214(g)(8)(C), 8 U.S.C. 1184(g)(8)(C)
(requiring “intending employers” of
certain H-1B1 nonimmigrants to file an
attestation with the Secretary of Labor).
The E-3 and H-1B1 nonimmigrant
classifications were established by
statute in 2005 and 2003, respectively.
See REAL ID Act of 2005, Public Law
109-13, section 501, 119 Stat. 231;
United States-Singapore Free Trade
Agreement Implementation Act, Public
Law 108-78, section 402, 117 Stat. 948
(2003); United States-Chile Free Trade
Agreement Implementation Act, Public
Law 108-77, sections 402—404, 117 Stat.
909 (2003). Since that time, the DHS
employment authorization regulations
at 8 CFR 274a.12 have not been updated
to include principal E-3 and H-1B1
nonimmigrants as foreign nationals
authorized to accept employment with a
specific employer, incident to status, in
the United States as designated by
statute.

Finally, the language of the current
EB-1 regulations for outstanding
professors and researchers may not fully
encompass other types of evidence that
may be comparable, such as evidence
that the professor or researcher has
important patents or prestigious peer-
reviewed funding grants. In this final
rule, DHS is modifying the regulations
describing permissible initial evidence
for outstanding professors and
researchers to allow a petitioner to
submit evidence that is comparable to
the currently accepted evidence listed
in 8 CFR 204.5(i)(3)(i) to demonstrate
that such beneficiaries are recognized
internationally as outstanding in their
academic areas. See INA section
203(b)(1)(B), 8 U.S.C. 1153(b)(1)(B). A
petitioner may submit such evidence
instead of, or in addition to, the
currently accepted evidence described
under 8 CFR 204.5(i)(3)(i), as long as the
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petitioner establishes that the evidence
is comparable to those listed under 8
CFR 204.5(i)(3)(i)(A)—(F) and the
standards in 8 CFR 204.5(i)(3)(i) do not
readily apply. This change provides
greater flexibility for outstanding
professors and researchers because the
petitioner will no longer be limited to
the list of initial evidence. Finally, these
changes will further the goal of
removing unnecessary obstacles for
these workers to seek admission to the
United States as an immigrant.

In preparing this final rule, DHS
considered all the public comments
received and all other materials
contained in the docket. This final rule
adopts the regulatory amendments set
forth in the proposed rule without
substantive change. The rationale for the
proposed rule and the reasoning
provided in its background section
remain valid with respect to these
regulatory amendments. Section II.B
above and this section each describe the
changes that are the focus of this
rulemaking. This final rule does not
address a number of comments that
DHS considered beyond the scope of
this rulemaking because the comments
requested changes to the regulations
that DHS had not proposed and that
commenters could not have reasonably
anticipated that DHS would make. Such
comments include suggestions for
expanding premium processing services
and for providing expedited processing
for certain family-based petitions, travel
while an application for an adjustment
of status is pending, re-entry permits,
translations, grace periods, specific
comments in reference to another DHS
rulemaking 5, numerical per-country
limits, obligations to hire U.S. citizens
first, or questions on a variety of CNMI-
specific topics (for example, changes to
CW-1 validity periods, CW-1 reentry
permits, the reduction of CW-1
nonimmigrant workers, changes to
USCIS processing of petitions for CW—
1 workers, and suggestions for waivers
of occupational certifications). Although
DHS has carefully reviewed each of
these comments, DHS considers these
comments to be out-of-scope for the
reasons stated, and will not take further
action on these comments in connection
with this specific rulemaking
proceeding. All comments and other
docket material are available for viewing
at the Federal Docket Management
System (FDMS) at http://
www.regulations.gov, docket number
USCIS-2012-0005.

5 These comments were forwarded to the
appropriate docket and considered, as appropriate,
in drafting the relevant regulation.

II1. Public Comments on the Proposed
Rule

A. Summary of Public Comments

In response to the proposed rule, DHS
received 38 comments during the 60-
day public comment period.
Commenters included individuals,
employers, workers, attorneys, nonprofit
organizations, and one business
organization.

While opinions on the proposed rule
varied, a clear majority of the
commenters supported the proposed
changes in the rule. Specifically,
supporters of the proposed rule
welcomed the proposed employment
authorization changes for principal E-3,
H-1B1, and CW-1 nonimmigrants; the
proposed update to the regulations
clarifying the application requirements
for E-3 and H-1B1 nonimmigrants
requesting changes of status or
extensions of stay; and the comparable
evidence provision for EB—1
outstanding professors and researchers.
Several commenters supported the
comparable evidence provision and
suggested additional evidence for DHS
to consider when evaluating eligibility
for EB—1 outstanding professors and
researchers. Overall, the commenters
supported DHS’s efforts to harmonize
the regulations to benefit highly skilled
workers and CW-1 nonimmigrant
workers and to remove unnecessary
hurdles that place such workers at a
disadvantage when compared to
similarly situated workers.

Some commenters stated general
opposition to the proposed rule, but did
not offer any specific alternatives or
suggestions relating to the proposals
outlined in this rulemaking. Another
commenter stated that the changes
proposed with respect to EB—1
outstanding professors and researchers
would be insufficient, and proposed a
“point based system” instead.

DHS has reviewed all of the public
comments received in response to the
proposed rule, and responds to the
issues raised by the comments below.
The DHS responses are organized by
subject area.

B. General Comments

1. Support

Multiple commenters provided
general support for all the proposed
changes in rule. One supporter stated
that the proposed regulatory
amendments will benefit many
nonimmigrants. Another supporter
indicated that the proposed changes
will add to the much-needed math,
science, and technology pool of workers
in the United States. One commenter

noted the need for regulatory action in
order to attract and retain workers, and
supported the ongoing efforts to
harmonize the rules that are applicable
to similarly situated visa categories and
bring them in line with actual agency
practice. This same commenter added
that the proposed changes will provide
uniformity and predictability for U.S.
employers and their employees and will
enhance compliance at virtually no cost
to DHS. Another commenter also
underscored the importance of
removing unnecessary regulatory
barriers to improve the ability of U.S.
higher education institutions to attract
and retain talented and sought-after
professionals. Some commenters
supported the changes, but did not
discuss perceived benefits. One
commenter requested DHS to finalize
the rule quickly.

2. Oppose

One commenter expressed general
opposition to this rulemaking, but did
not cite any specific provision or offer
any specific alternatives or suggestions
relating to the proposals outlined in this
rulemaking. Another commenter
opposed having temporary worker
programs, in general, but did not offer
any specific alternatives that would fall
within the scope of this rule. DHS has
not changed the final rule in response
to these comments.

C. Employment Authorization for E-3
and H-1B1 Nonimmigrants

1. Employment Authorization Incident
to Status With a Specific Employer

Three commenters supported the
proposal to add the H-1B1 and
principal E-3 classifications to the list
of nonimmigrants authorized to work
incident to status with a specific
employer. They stated that the proposed
change reflects the current practice,
which allows work authorization based
on approval of the [nonimmigrant]
classification, but does not require a
separate application for employment
authorization. Therefore, the proposed
change will produce consistency
between current practice and regulatory
language.

One commenter recommended that
DHS amend the regulations to list B—1
nonimmigrant household employees in
8 CFR 274a.12(b) as authorized for
employment with a specific employer
incident to status. The commenter also
recommended that DHS amend 8 CFR
274a.12(a) to include spouses of L-1, E—-
1, and E-2 nonimmigrants in the
categories of individuals who are
authorized for employment incident to
status. DHS has determined that
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expansion of employment authorization
beyond the classifications identified in
the proposed rule is not appropriate at
this time, and it has therefore not
included such an expansion in this final
rule. DHS did not provide notice to the
public or invite public comment on
proposals to make changes to current
employment authorization policies and
procedures affecting these classes of
nonimmigrants. For these reasons, DHS
is not including the recommended
expansion of 8 CFR 274a.12(a) or 8 CFR
274a.12(b) for these particular
nonimmigrants in this final rule.

DHS appreciates commenters’ support
for the proposal to add the H-1B1 and
principal E-3 classifications to the list
of nonimmigrants authorized to work
incident to status with a specific
employer. The INA describes the
employment of E-3 and H-1B1
nonimmigrants with a specific,
petitioning employer as the very basis
for their presence in the United States.
See INA section 101(a)(15)(E)(iii), 8
U.S.C. 1101(a)(15)(E)(iii); INA section
101(a)(15)(H)(i)(b1), 8 U.S.C.
1101(a)(15)(H)(i)(b1). Similarly situated
nonimmigrants, such as H-1B
nonimmigrants, are classified in the
regulations as employment authorized
incident to status with a specific
employer. See, e.g., 8 CFR 274a.12(b)(9).
However, after statutory enactment of
the E-3 and H-1B1 nonimmigrant
categories, the provisions in 8 CFR
274a.12(b) were not updated to include
principal E-3 and H-1B1
nonimmigrants. Therefore, in this final
rule, DHS will update its regulations
and adopt, without change, the
proposed provision adding principal E—-
3 and H-1B1 nonimmigrants to the list
of nonimmigrants authorized to work
for the specific employer listed in their
petition. Specifically, DHS is adding a
new provision at 8 CFR 274a.12(b)(25)
to include principal E-3 nonimmigrants
in the list of foreign nationals who are
employment authorized incident to
status with a specific employer. DHS is
also amending 8 CFR 274a.12(b)(9) to
include the H-1B1 nonimmigrant
classification as employment authorized
incident to status with a specific
employer.

2. Continued Employment
Authorization While a Timely Extension
of Stay Request Is Pending

DHS received multiple comments
regarding the provision authorizing the
continued employment of principal E-
3 and H-1B1 nonimmigrants. Most of
these comments supported the
provision to authorize the continued
employment for E-3 and H-1B1
nonimmigrants with timely filed,

pending extension of stay requests. One
commenter explained that while
employers file extension requests
several months prior to the expiration of
the workers’ nonimmigrant status,
unexpected processing delays can
prevent the extension requests from
being approved before such status
expires. In turn, the nonimmigrant
employees must stop working, causing
serious disruptions to both the
employers and their nonimmigrant
workers. The commenters further stated
that the current lack of continued work
authorization results in lost wages to
employees and loss in productivity to
employers. The commenters noted that
the continued employment
authorization period, which may last up
to 240 days, will protect against such
interruptions by ensuring that U.S.
employers who employ individuals in
the E-3 and H-1B1 nonimmigrant
classifications experience as little
disruption as possible in the
employment of their workers. These
commenters therefore welcomed the
proposed continued employment
authorization because it will minimize
disruption to employers and thereby
promote economic growth. These
commenters also supported the
continued employment authorization
proposal because it would harmonize
the regulations applicable to E-3 and H—
1B1 nonimmigrants with regulations
applicable to similarly situated
nonimmigrants. For example, one of
these commenters noted that this
change would allow colleges and
universities to treat their similarly
situated employees in a fair and
consistent manner. One of these
commenters also stated that the
proposed change would substantially
aid in attracting and retaining these
workers.

Additionally, one commenter
supported the proposed E-3 continued
work authorization because comparable
eligibility for continued work
authorization for H-1B nonimmigrants
has been extremely helpful in allowing
the commenter’s current tenure-track H—
1B faculty, researchers, and staff to
continue employment while USCIS is
processing H-1B extension requests,
and would permit similarly situated E—
3 employees the same benefit. DHS
appreciates the support from the public
for this proposed provision. The
potential gap in work authorization
from unanticipated processing delays
can burden both employers and
employees alike. DHS also believes it is
important to provide employers of H-
1B1 and E-3 nonimmigrants the benefits
that accrue from the predictability that

currently is available to employers of
nonimmigrants in similar employment-
based nonimmigrant classifications,
who file timely requests for extensions
of stay with the same employers.
Therefore, DHS has determined that it
will adopt this provision without
change, thereby automatically extending
employment authorization to principal
E-3 and H-1B1 nonimmigrants with
timely filed, pending extension of stay
requests.

One commenter recommended
expanding the 240-day rule to cover Q-
1 nonimmigrants. The commenter stated
that, as with other nonimmigrant
classifications, government error can
delay approval, leading to serious
business disruptions to the employer
and adverse consequences to the
workers through no fault of their own.

DHS has determined that expansion
of continued employment authorization
beyond the classifications identified in
the proposed rule is not appropriate at
this time, and it has therefore not
included such an expansion in this final
rule. This suggestion is outside the
scope of this rulemaking, which did not
make any proposals or invite public
comment with respect to Q-1
nonimmigrants. Therefore, in this final
rule, DHS will update its regulations at
8 CFR 274a.12(b)(20) and adopt, without
change, the proposed provision to
authorize continued employment
authorization for principal E-3 and H-
1B1 nonimmigrants with pending,
timely filed extension of stay requests.

D. Employment Authorization for CW-1
Nonimmigrants While a Timely Filed
Extension of Stay Request Is Pending

Six commenters supported the
provision for automatic employment
authorization for CW-1 nonimmigrant
workers with timely filed, pending
extension of stay requests. One
commenter explained that while
employers file extension requests
several months prior to the expiration of
the workers’ nonimmigrant status,
unexpected processing delays can
prevent the extension requests from
being timely approved and cause
serious disruptions to employers and
nonimmigrants. Another commenter
remarked that current adjudication
delays for CW—1 nonimmigrant workers
are burdensome on the beneficiaries and
on the local economy, and therefore
urged DHS to adopt the proposed
continued work authorization provision
for CW-1 nonimmigrant workers.
Commenters commonly stated that the
potential lack of work authorization due
to a processing delay results in serious
disruption to both an employer’s
business and to the employee’s life. The
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commenters noted that the 240-day
continued employment authorization
would protect against such
interruptions by ensuring that U.S.
employers of CW—1 nonimmigrants
experience minimal disruption in the
continued employment of their workers.
One commenter stated that this
proposed change would alleviate fear
among employers and workers of
interruptions in employment resulting
from a lack of continued work
authorization. Finally, one commenter
stated that the proposed change would
provide equity for CW—1 nonimmigrants
by ensuring that they are afforded the
same treatment as other similarly
situated individuals.

DHS appreciates the support from the
public for this proposed provision. The
disruption of employment can create a
burden for both employers and
employees. As a matter of equity, it is
also important to ensure that CW-1
nonimmigrants who are waiting for
USCIS to adjudicate their extension of
stay requests with the same employer
also benefit from the continued
employment authorization available to
other CW-1 nonimmigrants who change
employers or an employee under the
previous CNMI immigration system.
Current regulations for the continued
employment of CW—1 nonimmigrant
workers are also inconsistent.
Specifically, the regulations currently
only provide continued work
authorization for CW—1 nonimmigrant
workers seeking to change to a new
employer, including a change in
employer resulting from early
termination, and not to CW-1
nonimmigrants seeking an extension of
stay with the same employer. 8 CFR
214.2(w)(7). This disparity may serve as
an incentive for CW—1 nonimmigrant
workers to change employers just to
maintain continued employment
authorization, which will
inconvenience the CW—1 nonimmigrant
worker’s current employer who might
lose the worker to another employer.

One commenter strongly supported
this proposed change and noted that
various employers previously sought to
have a continuing work authorization
provision included in the initial CW
regulations without success. The
commenter stated that the DHS response
to this request then was that such
provision was not authorized by the
CNRA.6

DHS notes that the interim rule
amending 8 CFR 214.2(w) to create the

6 See Public Law 110-229, 122 Stat. 754, 853
(2008). Title VII of the CNRA (codified, in relevant
part, at 48 U.S.C. 1806(d)) extends U.S. immigration
laws to the CNMI.

CW classification published on October
27,2009, and provided a 30-day
comment period.? On December 9, 2009,
DHS published a notice in the Federal
Register reopening and extending the
public comment period for an
additional 30 days.8 The commenter did
not indicate whether the commenter
submitted the suggestion for the
continued employment authorization
provision in response to either of those
comment periods. However, DHS did
receive post-publication correspondence
requesting continued employment
authorization for workers with pending
extensions.9 DHS responded to these
post publication correspondence by
stating that CW—1 nonimmigrants do not
have continuing employment
authorization while an extension of stay
petition is pending. In that
correspondence, DHS noted that it was
not in the position to provide such
authorization without a change to the
applicable regulations.'® Although DHS
believes that its implementing CW
regulations are consistent with
congressional intent, it subsequently
proposed improvements to the
regulations to permit continued
employment authorization during an
extension of stay request through this
notice and rulemaking, pursuant to its
authority under the INA and the CNRA
to implement such regulations.?

One of the commenters also
supported the proposed change because
it will help both employers and
employees in the CNMI by providing
employers with more time to file
extension requests and by allowing
employees to remain in lawful work-
authorized status while awaiting the
adjudication of the extension requests
filed on their behalf. DHS appreciates

7 See Commonwealth of the Northern Mariana
Islands Transitional Worker Classification, 74 FR
55094 (Oct. 27, 2009).

8 See Commonwealth of the Northern Mariana
Islands Transitional Worker Classification;
Reopening the Public Comment Period, 74 FR
64997 (Dec. 9, 2009).

9 See Joint Letter to Alejandro Mayorkas, USCIS
Director, from the Saipan Chamber of Commerce,
the Hotel Association of the Northern Mariana
Islands and the Society for Human Resource
Management CNMI (Dec. 20, 2012).

10 See Letter from Alejandro Mayorkas, USCIS
Director, to the Saipan Chamber of Commerce
(March 7, 2013).

11 See Section 102 of the Homeland Security Act
of 2002, Public Law 107-296, 116 Stat. 2135, 6
U.S.C. 112, and INA 103(a), 8 U.S.C. 1103(a)
(authorizes the Secretary to administer and enforce
the immigration and nationality laws); INA 214(a),
8 U.S.C. 1184(a) (authorizes the admission of
nonimmigrants under such conditions as the
Secretary may prescribe by regulation); INA
274A(h)(3)(B) (recognizes the Secretary’s authority
to extend employment to individuals who are not
citizens or nationals of the United States); Public
Law 110-229, 122 Stat. 754, 853 (2008) (extending
U.S. immigration laws to the CNMI).

the support for the continued work
authorization provision for CW-1
nonimmigrants. The regulatory changes
aim to provide both the employer and
employee with continued employment
when an employer files a timely request
for an extension of stay for the CW-1
nonimmigrant worker. However, this
new provision does not change the
filing requirements or allot more time
for employers to file extension requests.
Under 8 CFR 214.2 (w)(12)(ii), an
employer may file up to 6 months before
it actually needs the employee’s
services, and this rulemaking does not
change this filing requirement. Instead,
this rulemaking provides a mechanism
that automatically extends employment
authorization, for a period of up to 240
days, while the employer’s timely filed,
extension of stay request remains
pending.

One commenter proposed allowing an
employee who transfers to another
employer to continue to work pending
the adjudication of the new petition
with the prospective employer. DHS’s
proposed rule did not suggest continued
work authorization for CW-1
nonimmigrant workers seeking a change
of employment because DHS regulations
already allow continued work
authorization for changes of
employment so long as certain
requirements are met. As described
above, under 8 CFR 214.2(w)(7), a CW—-
1 nonimmigrant worker may work for a
prospective new employer after the
prospective employer files a non-
frivolous Petition for a CNMI-Only
Nonimmigrant Transitional Worker,
Form 1-129CW, for new employment.
The employer must file the petition for
new employment to classify the alien as
a CW-1 nonimmigrant, before the CW—
1 nonimmigrant worker’s authorized
period of stay expires. The CW-1
nonimmigrant worker must not have
worked without authorization in the
United States since being admitted. If
the petitioner and CW-1 nonimmigrant
worker meet these conditions, then
employment authorization will continue
until DHS adjudicates the new petition.

One commenter proposed allowing a
terminated employee to continue to
work without interruption, subject to
certain conditions. DHS’s proposed rule
did not suggest continued work
authorization for terminated CW-1
nonimmigrant workers because USCIS
regulations already allow for continued
work authorization for terminated CW—
1 nonimmigrant workers under certain
circumstances. Under 8 CFR
214.2(w)(7)(v), a terminated CW—-1
nonimmigrant worker who has not
otherwise violated the terms and
conditions of his or her status may work



2074

Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Rules and Regulations

for a prospective new employer after the
prospective employer files a non-
frivolous Petition for a CNMI-Only
Nonimmigrant Transitional Worker,
Form 1-129CW, for new employment.
However, the new employer must file
the Petition for a Nonimmigrant Worker,
Form I-129CW, within a 30-day period
after the date of termination.
Employment authorization then
continues until DHS adjudicates the
new petition.

While the commenters supported the
continued employment authorization
for CW-1 nonimmigrant workers, they
also offered specific suggestions
regarding various aspects of the CW-1
transitional worker program. One
commenter remarked that the continued
work authorization provision merely
provides a temporary solution to meet
the needs of the local investors, and that
a permanent immigration status is
necessary. The commenter encouraged
the immediate passage of U.S. Senate
bill S. 744 as a permanent solution to
this CNMI foreign worker situation.
Another commenter suggested that
foreign workers in the CNMI should be
provided with a “better” immigration
status. The rulemaking focused on
continued employment authorization
for certain CW-1s with timely filed
extension of stay requests. The CW
program as a whole was not a subject of
this rulemaking. These comments are
outside the scope of this rulemaking.

DHS has determined that it will adopt
this provision without change, thereby
automatically extending employment
authorization to CW-1 nonimmigrants
who have timely filed, pending
extension of stay requests for the same
employer. Specifically, DHS will add
the CW-1 nonimmigrant classification
to the list of employment-authorized
nonimmigrant classifications, at 8 CFR
274a.12(b)(20), that receive an automatic
extension of employment authorization
of up to 240 days while the employer’s
timely filed extension of stay requests
remain pending. This will ensure that
the CW nonimmigrants are permitted
continued employment authorization
based on both pending change of
employers requests and pending
extension of stay requests.

E. Application Requirement for E-3 and
H-1B1 Nonimmigrants Requesting
Changes of Status or Extensions of Stay

DHS only received one comment on
the proposal to add principal E-3 and
H-1B1 nonimmigrants to the list of
nonimmigrant classifications that must
file a petition with USCIS to request an
extension of stay or change of status.
The commenter stated that the proposed
changes, if adopted, will go far to enable

initial and uninterrupted continued
employment of H-1B1 and E-3
nonimmigrants. The commenter added
that the changes create equity for these
nonimmigrant categories as compared to
other similar nonimmigrant categories
for specialty workers. For reasons
previously stated, DHS will adopt this
provision without change. Specifically,
DHS will amend 8 CFR 214.1(c)(1) and
8 CFR 248.3(a) to add the E-3 and H-
1B1 nonimmigrant classifications to the
list of nonimmigrant classifications that
must file a petition with USCIS to
request an extension of stay or change
of status. This updates the regulations
so they conform to the filing procedures
described in the form instructions.

F. Comparable Evidence for EB-1
Outstanding Professors and Researchers

DHS received a number of comments
on the proposal to expand the current
list of initial evidence for EB-1
outstanding professors and researchers
to allow petitioners to submit evidence
comparable to the other forms of
evidence already listed in 8 CFR
204.5(1)(3)(1).

1. Support

Most of the commenters on the EB—1
comparable evidence provision
supported it, for a variety of reasons.
They cited the perceived positive effects
on the United States, the need for
harmonization of the regulations, and
the need to submit evidence to allow
beneficiaries to fully document their
accomplishments. DHS notes that the
same commenters remarked on more
than one aspect of the comparable
evidence provision.

Specifically, commenters remarked
that the change would positively affect
the United States in a variety of ways.
Two commenters noted that the
comparable evidence provision would
expand the number of individuals
eligible for this classification and would
benefit the United States as a whole.
Some commenters noted that the
comparable evidence provision will
improve the ability of U.S. employers,
especially higher education employers,
to attract, recruit, and retain talented
foreign professors, researchers, and
scholars. One of these commenters
added that this regulatory change will
improve the capability to recruit and
retain talented individuals which
conduct the research that allows U.S.
businesses to develop and sell products.
This improved capability to recruit
these individuals will help the U.S.
economy’s growth. Another commenter
added that refining the EB—1
outstanding professors and researchers
evidentiary list would benefit the

United States by boosting research,
innovation, and development.

DHS appreciates the commenters’
support for the comparable evidence
provision based on the perceived
positive effects on United States’
competitiveness and the Nation’s
economy. DHS agrees with the
commenters that the proposed
comparable evidence provision may
also help U.S. employers recruit EB—1
outstanding professors and researchers.

A number of commenters supported
expansion of the current list of
evidentiary criteria for EB—1
outstanding professors and researchers
to allow the submission of comparable
evidence because it would harmonize
the EB—1 outstanding professor and
researcher regulations with those of
other comparable employment-based
immigrant classifications, eliminating
unwarranted disparities with respect to
these policies. Commenters emphasized
that the proposed comparable evidence
provision in turn would bring the
criteria for proving eligibility for the
outstanding professors and researchers
classification in line with those that
have long been permitted for other
preference categories such as EB—1
aliens of extraordinary ability and EB—
2 aliens of exceptional ability. These
commenters stated that the proposed
change is a logical extension of the
existing regulatory provision listing the
evidentiary criteria for EB—1
outstanding professors and researchers,
especially since the similarly situated
EB-1 extraordinary ability
classification, which requires
satisfaction of a higher evidentiary
threshold, allows for consideration of
comparable evidence.!2

DHS appreciates commenters’ support
for the comparable evidence provision
based on the harmonization of the
comparable regulations. DHS agrees that
by allowing for the submission of
comparable evidence, DHS will bring
the evidentiary standards of the EB—1
outstanding professor and researcher
category in line with those currently
available to individuals qualifying
under both the EB—1 extraordinary
ability and EB—2 exceptional ability
categories. This change in turn will
provide equity for EB—1 outstanding
professors and researchers with other

12 The regulatory text stating when comparable
evidence may be submitted uses the term
“standards’” when referring to the list of evidence
that may be submitted to establish eligibility. See,
e.g., 8 CFR 204.5(h)(4) and 8 CFR 204.5(k)(3)(iii).
Commenters, however, commonly used the term
“criteria” or “criterion” when referring to the
“comparable evidence” provisions and when
responding to DHS’s proposal to allow petitioners
to submit evidence comparable to the other forms
of evidence already listed in 8 CFR 204.5(i)(3)(i).
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similarly situated individuals. This
change better enables petitioners to hire
outstanding professors and researchers
by providing a set of standards that are
flexible enough to comprehensively
encompass all evidence that may
demonstrate their satisfaction of the
statutory standard. DHS notes that
although it is expanding the types of
evidence that a petitioner may submit to
establish eligibility, this rulemaking
does not change the petitioner’s burden
to establish eligibility under the
preponderance of the evidence standard
of proof.

A number of commenters supported
expanding the criteria for EB—1
outstanding professors and researchers
because doing so would remove
evidentiary limitations and allow
employers to present full
documentation of an employee’s
qualifications. One of these commenters
added that the language in the proposed
rule was well drafted and broad enough
to include all evidence that may prove
outstanding achievement. Under current
regulation, petitioners need to fit
evidence into specific evidentiary
categories. For example, petitioners
have submitted funding grants as
documentation of major awards under 8
CFR 204.5(1)(3)(1)(A). In other instances,
petitioners may have omitted relevant
evidence that could have helped to
demonstrate the beneficiary is
recognized internationally as
outstanding, such as high salary and
affiliation with prestigious institutions,
because they did not believe it would fit
into any of the regulatory evidentiary
category. Commenters noted that the
proposed change adds necessary
flexibility; for instance, this change will
now potentially allow for the
submission of important patents, grant
funding and other such achievements
that may not neatly fall into the
previously existing evidentiary
categories. Two of these commenters
also commended DHS for recognizing
that the types of evidence relevant to the
determination of eligibility for this
classification have changed greatly since
these evidentiary criteria were first
created, and will continue to evolve
over time due to the changing needs of
American businesses.

One of the commenters that supported
the comparable evidence provision also
expressed concern regarding how USCIS
considers comparable evidence. The
commenter reported that recent
decisions in other employment-based
categories suggest that adjudicators
allow comparable evidence only when
none of the listed criteria apply. The
commenter added that comparable
evidence should be presumed

acceptable, regardless of whether any of
the otherwise enumerated criteria apply,
as long as the evidence is relevant to the
merits of the case. This commenter
urged DHS to clarify this approach here,
as well as with certain employment-
based classifications where comparable
evidence is currently in use.

DHS appreciates the commenter’s
concern regarding adjudicative trends in
how USCIS considers comparable
evidence. DHS regulations provide that
petitions in the EB—1 extraordinary
ability and EB-2 exceptional ability
classifications must establish that one or
more permissible standards are not
readily applicable to the beneficiary’s
occupation in order to rely on the
comparable evidence provision
respective to those standards. See 8 CFR
204.5(h)(4), (k)(3)(iii). Accordingly, if
any single evidentiary standard is
inapplicable to the beneficiary’s
occupation, the petitioner may submit
alternative, but comparable, evidence
even though other standards may be
applicable to the beneficiary’s
occupation.

For EB-1 outstanding professors and
researchers, DHS confirms that a
petitioner will be able to submit
comparable evidence instead of, or in
addition to, evidence targeted at the
standards currently listed in 8 CFR
204.5(1)(3)(i) to demonstrate that the
beneficiary is internationally recognized
as outstanding if the currently listed
standards do not readily apply. The
intent of this provision is to allow
petitioners, in cases where evidence of
the beneficiary’s achievements do not fit
neatly into the enumerated list, to
submit alternate, but qualitatively
comparable, evidence. Under this
provision, a petitioner may submit
evidence falling within the standards
listed under 8 CFR 204.5(i)(3)(i), and
may also use the comparable evidence
provision to submit additional types of
comparable evidence that is not listed,
or that may not be fully encompassed,
in 8 CFR 204.5(i)(3)(i). DHS notes that
a petitioner’s characterization of
existing standards as “not readily
applying” to the submitted evidence
will be considered in the totality of the
circumstances, but USCIS ultimately
will determine which standard is
satisfied, if any, by any form of
submitted evidence.

As noted in the proposed rule,
limiting submission of comparable
evidence for outstanding professors and
researchers only to instances in which
the standards do not readily apply “to
the alien’s occupation” would not
adequately serve the goal of this
regulatory change because unlike the
standards for EB—1 aliens of

extraordinary ability and EB-2 aliens of
exceptional ability, the standards for
EB-1 outstanding professors and
researchers are tailored to only these
two occupations.?® Thus, a petitioner for
an outstanding professor or researcher
does not need to establish that a
particular standard is not readily
applicable ““to the beneficiary’s
occupation” before they can rely on
comparable evidence. A petitioner for
an outstanding professor or researcher
instead needs to establish that the
evidentiary standards listed in 8 CFR
204.5(i)(3)(i) do not readily apply to the
evidence that the petitioner proposes to
submit before the petitioner can rely on
the comparable evidence provision.

After establishing that the evidentiary
standards listed in 8 CFR 204.5(i)(3)(i)
does not readily apply to the evidence
he or she is submitting, the petitioner
may then submit alternative, but
qualitatively comparable evidence for
those standards. The existing
evidentiary standards listed in 8 CFR
204.5(i)(3)(i) serve as a roadmap for
determining, among other things, the
quantity and types of evidence that
should be submitted in order for such
evidence to be considered
“comparable.”

Given the overwhelming support and
strong justification for the comparable
evidence provision as proposed, DHS
will adopt it and amend 8 CFR
204.5(i)(3) to include a comparable
evidence provision.

2. Oppose

Two commenters opposed the
comparable evidence provision for
outstanding professors and researchers.
One commenter indicated that they
opposed it because it will expand the
number of eligible foreign nationals
competing for high-tech jobs. The
commenter stated that many engineers,
computer professionals and scientists
are unemployed or under-employed and
asserted that the proposed change

131n the proposed rule, DHS explained that the
aliens of extraordinary ability and aliens of
exceptional ability classifications encompass a
broad range of occupations (sciences, arts,
education, business, or athletics for extraordinary
ability aliens; and the sciences, arts, or business for
exceptional ability aliens). See 79 FR 26870, 26880
(citing INA section 203(b)(1)(A), (2)(A)). Employers
filing petitions under such classifications may
submit comparable evidence if they can establish
that the standards listed in the regulation do not
directly apply to the beneficiary’s occupation. See
8 CFR. 204.5(h)(4), (k)(3)(iii). In contrast, the
outstanding professor or researcher classification
involves only two overarching types of occupations,
and generally, the current evidentiary standards
readily apply to both. Therefore, the variance
between the regulatory text of comparable evidence
provision for EB—1 outstanding professors and
researchers and that provision for the other two
categories is necessary.
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would lead to two negative effects on
U.S. workers: (1) The change will
depress the wages of U.S. citizens; and
(2) it will increase a sense of job
instability and in turn deter workers
from speaking up for fear of retaliation.

While the commenter did not submit
data to support the wage and instability
concerns, DHS takes these comments
seriously. DHS appreciates this
viewpoint and has carefully considered
the potential for any negative effects on
the labor market as a result of this
rulemaking. Congress imposed a
numerical limitation for the number of
EB-1 visas available annually. The
annual cap on EB-1 visas generally is
set by statute at 40,000, plus any visas
left over from the fourth and fifth
employment based preference categories
(special immigrants and immigrant
investors) described in section 203(b)(4)
and (5) of the INA, 8 U.S.C. 1153(b)(4)
and (5). In FY 14, USCIS received 3,549
petitions for EB—1 outstanding
professors and researchers. DHS notes
that this provision does not expand the
visa numerical limitation beyond that
set forth by Congress. Rather, DHS is
simply expanding the list of evidentiary
standards so that those who may be
meritorious of classification under INA
203(b)(1)(B) can more readily
demonstrate their eligibility, consistent
with similar classifications. This
provision provides greater flexibility for
petitioners on what evidence they may
submit to show that the beneficiary is
recognized internationally as
outstanding in the academic field
specified in the petition. It does not
change any of the remaining petitioning
requirements (such as the job offer) or
expand the types of individuals who
can qualify for the EB—1 classification
beyond those individuals authorized
under the statute. Instead, this change
better enables petitioners to hire
outstanding professors and researchers
by providing a set of standards that are
flexible enough to encompass any
evidence that may demonstrate that they
are recognized internationally as
outstanding.

Another commenter expressed
concern regarding existing fraud and
abuse in the H-1B and EB—1 programs,
stating that the government should first
focus on ways to prevent such abuse
“before passing any law to ease the
process” for these individuals. The
commenter did not provide any data on
the nature or extent of such fraud and
abuse, and did not otherwise identify a
connection between the proposed rule’s
provisions and past instances of fraud
and abuse. DHS takes concerns
regarding fraud and abuse very seriously
and has measures in place to detect and

combat fraud. Strict consequences are
already in place for immigration-related
fraud and criminal activities, including
inadmissibility to the United States,
mandatory detention, ineligibility for
naturalization, and removability. See,
e.g., INA sections 101(f), 212(a)(2) &
(a)(6), 236(c), 237(a)(1)(G) & (a)(2), 318;
8 U.S.C. 1101(f), 1182(a)(2) &
(a)(6),1226(c), 1227(a)(1)(G) & (a)(2),
1429.

Additionally, the USCIS Fraud
Detection and National Security
Directorate (FDNS) currently combats
fraud and abuse, including in the H-1B
and EB—1 programs, by developing and
maintaining efficient and effective anti-
fraud and screening programs, leading
information sharing and collaboration
activities, and supporting law
enforcement and intelligence
communities. FDNS’s primary mission
is to determine whether individuals or
organizations filing for immigration
benefits pose a threat to national
security, public safety, or the integrity of
the nation’s legal immigration system.
FDNS’s objective is to enhance USCIS’s
effectiveness and efficiency in detecting
and removing known and suspected
fraud from the application process, thus
promoting the efficient processing of
legitimate applications and petitions.
FDNS officers resolve background check
information and other concerns that
surface during the processing of
immigration benefit applications and
petitions. Resolution often requires
communication with law enforcement
or intelligence agencies to make sure
that the information is relevant to the
applicant or petitioner at hand and, if
so, whether the information would have
an impact on eligibility for the benefit.
FDNS officers also perform checks of
USCIS databases and public
information, as well as other
administrative inquiries, to verify
information provided on, and in support
of, applications and petitions. FDNS
uses the Fraud Detection and National
Security Data System (FDNS-DS) to
identify fraud and track potential
patterns.

USCIS has formed a partnership with
U.S. Immigration and Customs
Enforcement (ICE), in which FDNS
pursues administrative inquiries into
most application and petition fraud,
while ICE conducts criminal
investigations into major fraud
conspiracies. Individuals with
information regarding fraud and abuse
in the immigration benefits system are
encouraged to contact FDNS at FDNS@
dhs.gov or by mail at 111 Massachusetts
Ave. NW., Ste. 7002, Mail Stop 2280,
Washington, DC 20529-2280. DHS
believes that these collective measures

provide adequate safeguards to ensure
that fraud and abuse does not occur, and
that this rulemaking is unlikely to result
in a significant additional risk of fraud
and abuse, because there is a lack of a
connection between the proposed rule’s
provisions and past instances of fraud
and abuse. Accordingly, DHS has not
made any changes in response to these
comments.

3. Suggestions for Other Evidence

Six commenters suggested additional
categories of evidence that DHS should
consider accepting as comparable
evidence or initial evidence. One
commenter suggested that DHS accept
the number of years of experience
working in a research field and an offer
of employment by a research
organization or institute of higher
education as comparable evidence to the
various criteria See 8 CFR 204.5(i)(3).
The commenter noted that certain
researchers face hurdles in publishing
groundbreaking results and are therefore
unable to obtain the scholarly
authorship, recognition, or requisite
awards to meet this criterion. The
commenter suggested that permitting
this evidence would help these
researchers meet the eligibility
requirements for this classification.

One commenter suggested that DHS
give priority to U.S. doctoral degree
holders applying as outstanding
researchers or professors who already
have a tenure-track faculty position. The
commenter explained that these
individuals teach and conduct research
in narrowly focused fields and are
therefore not heavily cited. As a result,
they are not usually eligible for EB—1
positions because they cannot meet the
existing criterion involving “published
material in professional publications
written by others” about the professor or
researcher’s work. See 8 CFR
204.5(i)(3)(i)(C). The commenter stated
that allowing more evidence to fit the
criterion will help individuals in this
type of scenario.

In general, three commenters
suggested that DHS consider a U.S.
earned doctoral degree as evidence to
qualify for the EB—1 classification. Their
comments varied in detail and scope.
One commenter stated that DHS should
grant the EB—1 classification to
individuals who obtained their doctoral
degrees from U.S. schools. This
commenter did not provide any details
or context to clarify this suggestion.
Another commenter suggested that DHS
should allow individuals with U.S.
doctoral degrees in science, technology,
engineering and mathematics (STEM)
with a related job [offer] to qualify for
the EB—1 category. DHS is unable to
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determine whether these commenters
suggested an automatic grant of the
classification based on a U.S. earned
doctoral degree or if the commenter
suggested that the classification be
limited only to U.S. earned doctoral
degree holders.

One of these commenters suggested
that DHS expand the list of initial
evidence to include a STEM doctoral
degree issued by a U.S. accredited
university, and that DHS could publish
a list of U.S. accredited universities to
make the criteria more transparent. The
commenter explained that a petitioner
could satisfy the proposed criteria by
submitting an “attested copy” 14 of the
STEM degree certificate and an
unopened transcript from the
university, to mirror the current criteria
set forth for EB-2 petitions. The
commenter added that this suggestion
would provide a pathway for U.S.
trained doctoral degree holders to stay
in the United States, allowing the
United States to retain technical
excellence and continue its leadership
in technology. The commenter also
suggested that DHS could set parameters
for eligibility criteria based on salary,
and that a petitioner could satisfy this
requirement by submitting occupational
employment statistics from the Bureau
of Labor Statistics (BLS). The
commenter suggested that eligible EB—1
workers should have wages that are
greater than the 75th percentile of the
BLS wage figures for their occupation,
such that beneficiaries making greater
than $100,000 a year would satisfy the
criteria, a requirement the commenter
believes would mirror the current
criteria set forth for EB—1, Aliens of
Extraordinary Ability.?5 The commenter
believes this suggestion would alleviate
any concerns regarding financial
exploitation of the immigrant worker

14 The commenter references the evidentiary
requirements for the EB—2, Members of Professions
Holding Advanced Degrees or Aliens of Exceptional
Ability. The relevant provision at 8 CFR
204.5(k)(3)(i)(A) requires an “official academic
record showing that the alien has a United States
advanced degree or a foreign equivalent degree.”
Therefore, in this context, DHS infers that “‘attested
copy” is a reference to “an official academic
record.”

15 The commenter references the evidentiary
requirements for the EB—1, Aliens of Extraordinary
Ability. The relevant provision at 8 CFR
204.5(h)(3)(ix) requires “evidence that the alien has
commanded a high salary or other high
remuneration for services, in relation to others in
the field.” In contrast, the evidentiary requirements
for the EB—1, Outstanding Professors and
Researchers, at 8 CFR 204.5(i)(3) does not contain
a high salary criterion. DHS may consider any
evidence submitted in the totality of the
circumstances to determine whether an individual
is internationally recognized as an outstanding
professor or researcher.

and the protection of domestic workers’
wage rights.

DHS carefully considered the
commenters’ suggestions for initial and
additional evidence for the EB—1
outstanding professors and researchers
classification. DHS believes that the
evidence suggested in the comments
above regarding minimum number of
years of experience and minimum
education requirements generally would
not be beneficial in an analysis of
whether an individual is internationally
recognized as outstanding in his or her
academic field. The purpose of the
proposed comparable evidence
provision is to allow petitioners to
present evidence that, although not on
the enumerated list, may still serve to
demonstrate that the professor or
researcher is internationally recognized
as outstanding. DHS appreciates that to
achieve this goal, the standards listed in
8 CFR 204.5(i)(3)(i) need to have some
measure of flexibility so they may
continue to evolve over time in response
to U.S. business needs and/or the
changing nature of certain work
environments or practices. It is not
clear, however, whether the
commenters’ suggestions regarding
minimum number of years of
experience, minimum education
requirements, and salary requirements
are intended to limit or expand the
current evidentiary criteria for EB—1
outstanding professors or researchers. If
they were intended to limit the criteria,
then the commenters’ suggestions
would have the effect of narrowing the
eligibility criteria by requiring very
specific evidence that is possessed by a
specific subset of the potential
population of outstanding professors
and researchers. In direct contrast, the
intended purpose of the comparable
evidence provision is to provide
flexibility for this population. If the
commenter’s suggestions, however,
were intended to expand the type of
evidence that may be considered, that
suggestion is consistent with the
purpose of the comparable evidence
provision as it provides needed
flexibility to establish eligibility.
Therefore, DHS declines to adopt these
suggestions as amendments to the
standards listed in 8 CFR 204.5(i)(3)(i)
in favor of a broad comparable evidence
provision.6

One commenter expressed concern
that adding the proposed comparable

16 Although DHS will not amend the regulations
to add these very specific suggestions, please note
that the comparable evidence provision is
sufficiently broad to permit consideration of the
evidence described in the comments, so long as the
previously described requirements of the provision
are satisfied.

evidence provision will not improve the
probability that an outstanding
professor and researcher will qualify for
the classification. The commenter
explained that adjudicators analyze this
classification under a two-part analysis,
and therefore meeting the criteria is not
enough to prove eligibility. Instead, the
commenter suggested that DHS impose
a point- based system as an alternative,
transparent method for evaluating
whether these individuals are eligible
for the classification. The commenter
added that this would eliminate any
subjectivity in the process and allow a
researcher or petitioner to predict
whether he or she meets or does not
meet the criteria.

DHS disagrees with the commenter’s
assertion that the proposed comparable
evidence provision will not benefit
petitioners and these specific foreign
workers. The stated purpose of the
proposed comparable evidence
provision is to allow petitioners to
submit additional types of evidence and
to fully document the beneficiary’s
international recognition as an
outstanding professor or researcher in
order to demonstrate eligibility for the
requested classification. However, this
proposal does not change the eligibility
standard for this classification. The
petitioner must still demonstrate, by a
preponderance of the evidence, that the
beneficiary is recognized internationally
as outstanding in the specific academic
area.

The commenter correctly asserted that
adjudicators analyze this classification
using a two-part approach. The USCIS
policy memo, Evaluation of Evidentiary
Criteria in Certain I-140 Petitions,
provides instructions to adjudicators
regarding application of a two-step
analysis for purposes of adjudicating
extraordinary ability, outstanding
professor and researcher, and
exceptional ability Form 1-140
petitions.?” The commenter stated that
given this two-step analysis, a
beneficiary may satisfy at least two of
the outstanding professor and researcher
regulatory standards but fail to prove
eligibility. DHS believes that whether or
not a beneficiary ultimately may prove
eligibility by providing evidence
satisfying at least two of the listed
regulatory criteria is not a material
question in considering whether to add
this comparable evidence provision.
Instead, by allowing submission and

17 See USCIS Policy Memorandum, “Evaluation
of Evidence Submitted with Certain Form I-140
Petitions; Revisions to the Adjudicator’s Field
Manual (AFM) Chapter 22.2, AFM Update AD11—
14" (Dec. 22, 2010), available at http://
www.uscis.gov/USCIS/Laws/Memoranda/i-140-
evidence-pm-6002-005-1.pdyf.


http://www.uscis.gov/USCIS/Laws/Memoranda/i-140-evidence-pm-6002-005-1.pdf
http://www.uscis.gov/USCIS/Laws/Memoranda/i-140-evidence-pm-6002-005-1.pdf
http://www.uscis.gov/USCIS/Laws/Memoranda/i-140-evidence-pm-6002-005-1.pdf
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consideration of comparable evidence,
which does not exist under current
regulation, this rule promises to offer
petitioners a more meaningful
opportunity to establish a beneficiary’s
eligibility. Thus, although DHS
recognizes that satisfaction of the newly
added provision will not guarantee
approval for the classification, if
petitioners submit evidence that indeed
is comparable and points to
international recognition for being
outstanding in the field, that evidence
may improve the probability that the
petition will be approved under the
existing framework.

DHS appreciates the suggestion for an
alternative framework for analysis of the
EB-1 outstanding professors and
researchers classification, but DHS
declines to adopt the suggested point-
based system as it would require a much
broader reshaping of the current
immigration system. This suggestion
would require a wholesale rulemaking
for all the other classifications, which is
beyond the scope of this rulemaking.

DHS declines to adopt the suggestions
for initial evidence, additional evidence,
and an alternative framework. As
previously noted, DHS is tailoring this
regulation to provide EB—1 outstanding
professors and researchers with a
comparable evidence provision that
mirrors the other employment-based
immigrant categories that already allow
for submission of comparable evidence.

G. Miscellaneous Comments

One commenter requested
clarification as to whether the changes
proposed in this rule would affect
processing times for family immigration.
The commenter did not state which
aspects of the proposed changes he or
she believes could impact family
immigration processing times. While
there is always a possibility that
changes to one USCIS business process
may trigger unanticipated downstream
effects on other USCIS business
processes, DHS does not anticipate that
changes made by this rule will have a
direct impact on family based
immigration processing times.

Another commenter supported DHS’s
replacement of the more narrow term
“employer” with the more general term
“petitioner” in reference to who may
file a request to change or extend status
under 8 CFR 214.1(c)(1) and 248.3(a).
The commenter explained that the term
“employer” does not adequately

18 See U.S. Department of Homeland Security
Retrospective Review of Existing Regulations—
Progress Report (Feb. 2015), available at http://
www.dhs.gov/publication/february-2015-
retrospective-review-plan-report for the latest

describe the array of individuals and
entities that may file petitions under 8
CFR 214.2 and the term “petitioner” is
a much more accurate descriptor. DHS
agrees that the term “petitioner” is a
more accurate depiction of the
individual who may file in a variety of
scenarios. Additionally, this change will
generally eliminate inconsistency
between the change of status and
extension of stay provisions and the
classification-specific provisions in 8
CFR 214.2. This change will eliminate
any confusion that the current
inconsistency between these provisions
may have caused. DHS will adopt this
provision without change.

IV. Statutory and Regulatory
Requirements

A. Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. This rule has not
been designated a “‘significant
regulatory action,” under section 3(f) of
Executive Order 12866. Accordingly,
the rule has not been reviewed by the
Office of Management and Budget
(OMB).

This analysis updates the estimated
costs and benefits discussed in the
proposed rule. This final rule will not
impose any additional compliance costs
on employers, individuals, or
government entities, and will not
require additional funding for the
Federal Government. However, DHS
notes that there could be additional
familiarization costs as employers read
the final rule in the Federal Register to
understand the benefits that this rule
will provide. Also, USCIS may spend a
de minimis amount of time updating
training materials, but USCIS does not
expect to hire additional personnel as a
result of this rule. The final rule will
make certain changes to the regulations
governing the E-3, H-1B1, and CW-1
nonimmigrant worker classifications.
Specifically, DHS will amend the
regulation to allow principal E-3, H-

published update on DHS actions with respect to
Retrospective Review.

19 See Letter from Marlene M. Johnson, Executive
Director and CEO of NAFSA: Association of

1B1, and CW-1 nonimmigrant workers
up to 240 days of continued work
authorization beyond the expiration
date noted on their Arrival Departure
Record, Form [-94, provided that their
extension of stay request is timely filed.
Employers or petitioners are already
required to submit an extension of stay
for such nonimmigrant classifications in
order to extend their status beyond the
expiration date noted on their Arrival
Departure Record, Form 1-94.
Permitting continued employment
while the extension of stay request is
pending with USCIS places principal E—
3, H-1B1, and CW-1 nonimmigrant
workers on par with other, similarly
situated nonimmigrants. The provisions
will not result in any additional
compliance costs, burdens, or
procedures for the U.S. employer or the
workers.

Additionally, DHS will allow
petitioners of EB—1 outstanding
professors and researchers to submit
comparable evidence, instead of or in
addition to the evidence listed in 8 CFR
204.5(1)(3)(i), to demonstrate that the
professor or researcher is recognized
internationally as outstanding in his or
her academic field. Allowing
comparable evidence for EB—1
outstanding professors and researchers
will match the evidentiary requirements
with those of similarly situated
employment-based immigrant
classifications.

DHS notes that the above-referenced
changes are part of DHS’s Retrospective
Review Plan for Existing Regulations
under Executive Order 13563.18 During
the development of DHS’s Retrospective
Review Plan for Existing Regulations in
2011, DHS received one comment in
response to the 2011 publication.1® DHS
received more comments again in
response to the 2014 publication. These
public comments requested specific
changes to the DHS regulations that
govern continued work authorization for
principal E-3 and H-1B1
nonimmigrants when an extension of
status petition is timely filed, and
requested that DHS expand the types of
evidence allowable in support of
immigrant petitions for outstanding
researchers or professors. This rule
responds to these comments according
to the retrospective review principles of
Executive Order 13563.

The costs and benefits of the final rule
are summarized in Table 2.

International Educators, to Ivan K. Fong, General
Counsel, DHS (Apr. 13, 2011), available at http://
www.nafsa.org/uploadedFiles/
DHSregreviewcommentApr122011%20public.pdf.


http://www.dhs.gov/publication/february-2015-retrospective-review-plan-report
http://www.dhs.gov/publication/february-2015-retrospective-review-plan-report
http://www.dhs.gov/publication/february-2015-retrospective-review-plan-report
http://www.nafsa.org/uploadedFiles/DHSregreviewcommentApr122011%20public.pdf
http://www.nafsa.org/uploadedFiles/DHSregreviewcommentApr122011%20public.pdf
http://www.nafsa.org/uploadedFiles/DHSregreviewcommentApr122011%20public.pdf
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TABLE 2—SUMMARY OF COSTS AND BENEFITS

Costs

Change

Benefits and Avoided Costs

E3, H-1B1, and CW-1 Nonimmigrants

Minimal costs associated with reading the rule
to understand the benefits that will accrue to
employers and workers. This rule does not
impose any additional compliance costs.

Continued employment authorization of up to
240 days for an H-1B1, principal E-3, or
CW-1 nonimmigrant worker while a timely
filed extension of stay petition is pending.

Clarify that principal E-3 and H-1B1 non-
immigrants are work authorized incident to
status, and specify current filing procedures
for requesting change of status or extension
of stay.

Avoided cost of lost productivity for U.S. em-
ployers of principal E-3, H-1B1, and CW-1
nonimmigrant workers. Not quantified.

Would provide equity for principal E-3 and H—
1B1 nonimmigrants relative to other em-
ployment-based nonimmigrants listed in 8
CFR 274a.12.(b)(20) and provides equity
for CW—1 nonimmigrant workers whose ex-
tension is filed by the same employer, simi-
lar to other CW-1 nonimmigrant workers
who change employers. Qualitative benefit.

Ensures the regulations are consistent with
statutory authority and codifies current prac-
tice.

EB-1 Outstanding Professor and Researcher Classification

Allow the use of comparable evidence to that
listed in 8 CFR 204.5(i)(3)(i)(A)—(F) to es-
tablish that the EB-1 professor or re-
searcher is recognized internationally as
outstanding in his or her academic field.

May help U.S. employers recruit EB—1 out-
standing professors and researchers for
U.S. employers. Not quantified.

Would provide equity for EB—1 outstanding
professors and researchers relative to cer-
tain employment-based immigrants listed in
8 CFR 204.5. Qualitative benefit.

A summary of the classification types
affected by this final rule is shown in
Table 3.

TABLE 3—SUMMARY OF AFFECTED VISA TYPES

Maximum

: Beneficiary Immigration : Annual
Visa type restrictions status duration of limitations
stay
E-3 e Nationals of Australia .. | Nonimmigrant (temporary em- | 2 years, potentially in- | 10,500 20.
ployment). definite extensions.

H=1B1 e Nationals of Chile or Nonimmigrant (temporary em- | 1 year, potentially in- 1,400 for Chilean nationals;

Singapore. ployment). definite extensions. 5,400 for Singaporean nation-

als.

CW—1 e Limited to workers in Nonimmigrant (temporary em- | 1 year, extensions Maximum of 12,999 in fiscal

the CNMI during the
transition to U.S.
Federal immigration
regulations.

Professors and re-
searchers (any na-
tionality) who are
recognized inter-
nationally as out-
standing in their aca-
demic area.

EB-1 outstanding pro-
fessor and re-
searcher.

ployment during transition pe-
riod).

Immigrant (permanent residence
and employment).

available through
December 31, 2019.

year (FY) 2016.

Apportioned from the approxi-
mate 40,040 generally avail-
able annually to first pref-
erence employment-based im-
migrant visas.

1. E-3 and H-1B1 Nonimmigrant
Workers

Under current regulations, if
employers of E-3 or H-1B1

20]n accordance with INA section 214(g)(11)(C),
this limit only applies to principal E-3s and does

nonimmigrants want to ensure
continued employment authorization
throughout the period that the extension
request is pending, they generally must
file a petition requesting the extension

not extend to spouses or children of the principal
alien.

of the individual employee’s stay well
before the initial authorized period of
stay expires. The Petition for a
Nonimmigrant Worker, Form 1-129, is
used to request extensions of stay for
these nonimmigrant workers. Currently,
the petitioner may file a request for
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extension of stay as early as 6 months
before the authorized period of stay
expires. As of December 31, 2014, the
average processing time for USCIS to
adjudicate these extension requests is 2
months.2® However, if the principal E—-
3 or H-1B1 nonimmigrant worker’s
authorized period of stay expires before
USCIS grants the extension request, the
worker cannot continue to work while
his or her extension request remains
pending.

In this rule, DHS amends its
regulations to permit principal E-3 and
H-1B1 nonimmigrants to continue their
employment with the same employer for
up to 240 days after their authorized
period of stay expires (as specified on
their Arrival-Departure Record, Form I-
94) while requests for extension of stay
on their behalf are pending. To obtain

authorization to continue employment
for up to 240 days, employers or
petitioners must timely file the Petition
for Nonimmigrant Worker, Form 1-129.
Since employers are already required to
file the Petition for Nonimmigrant
Worker, Form I-129, in order to request
an extension of stay on behalf of the
nonimmigrant worker, there are no
additional filing requirements or costs
for employers or petitioners to comply
with in this final rule. DHS notes there
are minimal familiarization costs to
employers associated with reading the
rule in the Federal Register to
understand the benefits of the rule. The
benefits of the final rule will be to
provide equity for principal E-3 and H-
1B1 nonimmigrants relative to other
employment-based nonimmigrants
listed in 8 CFR 274a.12.(b)(20).

Additionally, this provision may allow
employers of principal E-3 and H-1B1
nonimmigrant workers to avoid the cost
of lost productivity that results from
interruptions of work while an
extension of stay request is pending.

Table 4 shows that USCIS received a
total of 5,294 extension of stay requests
for H-1B1 and principal E-3
nonimmigrant workers in the FYs from
2010 through 2014 (an average of 1,059
requests per year). USCIS approved
4,026 extensions of stay requests in the
same period (an average of 805 per
year). Extension of stay requests
received and petition approvals are not
meant for direct comparison because
USCIS may receive a petition in one
year but make a decision on it in
another year.

TABLE 4—PETITION FOR NONIMMIGRANT WORKER, FORM 1-129 FILED FOR AN EXTENSION OF STATUS FOR E—3 AND H-—

1B1 NONIMMIGRANTS

Petitions received Petitions approved
FY
H-1B1 E-3 Total H-1B1 E-3 Total
444 624 1,068 185 571 756
438 555 993 220 410 630
489 563 1,052 180 380 560
417 590 1,007 411 622 1,033
441 733 1,174 447 600 1,047
Total .o 2,229 3,065 5,294 1,443 2,583 4,026

Source: Data provided by USCIS Office of Performance and Quality (OPQ), January 2015.

USCIS does not have an estimate of
either: (a) the number of cases where
principal E-3 and H-1B1
nonimmigrants are unable to continue
employment with their employer
because their employer’s timely petition
for an extension of stay was not
adjudicated before their authorized
period of stay expired, or (b) how long
principal E-3 and H-1B1
nonimmigrants were unable to work
when their employer’s timely petition
for an extension of stay was not
adjudicated before their authorized
period of stay expired.22 Because of this
data limitation, we are unable to
quantify the total aggregate estimated
benefits of this provision of the rule.
The rule, however, will benefit U.S.
employers to the extent that this rule
allows U.S. employers to avoid
interruptions in productivity that could
result if the timely extension of stay is
not adjudicated before the authorized

21 See USCIS Processing Time Information,
available at https://egov.uscis.gov/cris/
processTimesDisplayInit.do. The USCIS California
Service Center and Vermont Service Center
adjudicate Petition for a Nonimmigrant Worker,
Form I-129, extension of stay requests for E and H—
1B nonimmigrants.

period of stay expires, as noted on the
nonimmigrant worker’s Arrival
Departure Record, Form 1-94.
Unfortunately, DHS did not receive
statistics or data from impacted
stakeholders that permit us to
quantitatively estimate the benefits of
this rule.

In addition, DHS is amending the
regulations to codify current practices.
Specifically, DHS is amending 8 CFR
274a.12(b) to clarify in the regulations
that the principal E-3 and H-1B1
nonimmigrant classifications are
employment authorized incident to
status with a specific employer. DHS is
also amending 8 CFR 214.1(c)(1) and 8
CFR 248.3(a) to add the principal E-3
and H-1B1 nonimmigrant
classifications to the list of
nonimmigrant classifications that must
file a petition with USCIS to make an
extension of stay or change of status
request. Again, both of these regulatory

22 JSCIS acknowledges that in part 3 of the
Petition for a Nonimmigrant Worker, Form I-129,
information is collected about the beneficiary that
is currently in the United States. While this
information is collected and considered for the
purposes of adjudicating the petition, this
information is not captured in a database.

clarifications are consistent with current
practice.

2. CW-1 Nonimmigrant Workers

This provision of the final rule will
apply to the CW-1 classification, which
is issued solely to nonimmigrant
workers in the CNMI. The CW-1
nonimmigrant visa classification was
created to allow certain workers who are
otherwise ineligible for any other
nonimmigrant visa classification under
the INA to work in the CNMI during the
transition period to the U.S. Federal
immigration system. This transition
period was set to end on December 31,
2014. On June 3, 2014, the U.S.
Secretary of Labor exercised statutory
responsibility and authority by
extending the CW transitional worker
program for an additional 5 years,
through December 31, 2019.23

CW-1 nonimmigrant workers may be
initially admitted to the CNMI for a

23 See Secretary of Labor Extends the Transition
Period of the Commonwealth of the Northern
Mariana Islands-Only Transitional Worker Program,
79 FR 31988 (June 3, 2014).
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period of 1 year, and USCIS may grant
extensions in 1-year increments until
the end of the transition period. The
CW-1 nonimmigrant visa classification
is valid only in the CNMI and does not
require any certification from the DOL.

DHS has determined that current
regulations contain an inconsistency.
While current regulations provide
continued work authorization for CW-1
nonimmigrant workers while petitions
for a change of employers are pending
and for certain beneficiaries of initial
CW transitional worker petitions filed
on or before November 27, 2011,
continued work authorization is not
currently provided for CW-1
nonimmigrant workers requesting
extensions of stay with the same
employer. This inconsistency in the
regulations may create an incentive for
CW-1 nonimmigrant workers to change
employers, as they would have the
advantage of uninterrupted work
authorization.

DHS is revising the regulations to
allow for equitable treatment of CW-1
nonimmigrant workers who remain with
the same employer by extending
continued employment authorization
for up to 240 days while a timely filed,
pending request for an extension of stay
with the same employer is being
adjudicated. As with the similar
proposal in this rule regarding H-1B1
and principal E-3 nonimmigrants,
current employers of CW-1
nonimmigrant workers may also avoid
productivity losses that could occur if a
CW-1 nonimmigrant worker cannot
continue employment while the timely
filed extension request is pending.

The CW-1 nonimmigrant
classification is temporary. DHS has
established numerical limitations on the
number of CW—1 nonimmigrant
classifications that may be granted (see
Table 5). The numerical limitations
apply to both initial petitions and
extension of stay requests, including
change of employer petitions, in a given
FY. DHS has set the numerical
limitation for CW-1 nonimmigrant
workers at 12,999 for FY 2016.2¢

24 See Commonwealth of the Northern Mariana
Islands (CNMI)-Only Transitional Worker
Numerical Limitation for Fiscal Year 2016, 80 FR
63911 (Oct. 22, 2015). On June 3, 2014, the
Secretary of Labor exercised statutory responsibility
and authority by extending the CW transitional
worker program for an additional 5 years, through
December 31, 2019. See Secretary of Labor Extends
the Transition Period of the Commonwealth of the
Northern Mariana Islands-Only Transitional Worker
Program, 79 FR 31988 (June 3, 2014).

Source: FYs 2011 and 2012, 8 CFR 214(w)(viii).
FY 2013, Federal Register volume 77, no. 231, page
71287. FY 2014, Federal Register volume 78, no.
186, page 58867. FY 2015 Federal Register volume
79, no. 188, page 58241. FY 2016 Federal Register
volume 80, no. 204, page 63911.

TABLE 5—NUMERICAL LIMITATIONS OF
CW-1 CLASSIFICATIONS

FY Numerical Limit

22,417
22,416
15,000
14,000
13,999
12,999

DHS set the numerical limit of CW—

1 nonimmigrant workers at 14,000 for
FY 2014 and petitioning employers filed
initial petitions for 1,133 beneficiaries;
extension of stay requests from the same
employer for 8,952 beneficiaries; and
extension of stay requests from new
employers for an additional 1,298
beneficiaries.2? The population affected
by this provision of the final rule will
be those CW-1 nonimmigrant workers
whose subsequent extensions of stay
requests are filed by the same employer.
Accordingly, if this proposal were in
place in FY 2014, all of the 8,952 CW-

1 nonimmigrant workers with extension
of stay requests with the same employer
would have received the continued 240-
day employment authorization, if
necessary, generally putting these
workers on par with CW-1
nonimmigrant workers with extension
of stay requests for new employers.

This provision will not impose any
additional costs on any petitioning
employer or for CW-1 nonimmigrant
workers. The benefits of this final rule
will be that DHS will treat CW-1
nonimmigrant workers whose extension
of stay request is timely filed by the
same employer similar relative to other
CW-1 nonimmigrant workers whose
request is timely filed by a new
employer. Additionally, this provision
will mitigate any potential distortion in
the labor market for employers of CW—
1 nonimmigrant workers created by the
differing provisions for retained workers
versus provisions for workers changing
employers and prevent a potential loss
of productivity for current employers.
Under current law, these benefits would
be limited in duration, as the transition
period in which CW-1 nonimmigrant
worker classifications are issued is now
scheduled to end on December 31, 2019.
Unfortunately, USCIS does not have
data to permit a quantitative estimation
of the benefits 26 of this provision.

25 Source: USCIS Office of Performance and
Quality, January, 2015.

26 The aggregate value of benefits would depend
on several non-quantifiable factors including: the
number of CW-1 workers prompted to change
employment because of the automatic extension
versus those changing for reasons of promotion and
advancement or termination by their previous
employer.

Additionally, DHS did not receive data
or additional information from impacted
stakeholders that would permit DHS to
quantitatively estimate the benefits of
this rule as it relates to CW-1
nonimmigrant workers in the CNMI.
DHS believes, however, that the
inconsistent treatment of employment
authorization for CW-1 nonimmigrant
workers could have created hardships to
the CNMI labor force.2”

3. EB—1 Outstanding Professors and
Researchers

For the EB—-1 outstanding professor
and researcher immigrant classification,
under current regulations, a petitioner
must submit initial evidence to
demonstrate that the beneficiary is
recognized internationally as
outstanding in his or her specific
academic field. The type of evidence
that is required is outlined in 8 CFR
204.5(1)(3).

To demonstrate that the EB—1
professor or researcher is recognized
internationally as outstanding in his or
her academic field, DHS, through this
rulemaking, is allowing petitioners to
substitute comparable evidence
(examples might include award of
important patents and prestigious, peer-
reviewed funding or grants) for the
evidence listed in 8 CFR
204.5(i)(3)(1)(A)—(F). See 8 CFR
204.5(i)(3)(ii). The other requirements
remain unchanged. DHS made this
change in response to stakeholder
concerns that the current evidentiary
list is dated and may not allow the
beneficiary to present the full
documentation of their achievements.28

By allowing for comparable evidence,
DHS will harmonize the evidentiary
requirements of the EB—1 outstanding
professor and researcher category with
those currently available to the EB—1
extraordinary ability category as well as
the EB-2 category for a person of
exceptional ability.

This provision of the final rule will
not create additional costs for any
petitioning employer or for the EB-1
outstanding professor and researcher
classification. The benefits of this
provision are qualitative, as it will treat
EB-1 outstanding professors and
researchers the same as certain other
individuals who seek similar

27 See Joint letter to the Director, USCIS, from the
Saipan Chamber of Commerce, the Hotel
Association of the Northern Mariana Islands and
the Society for Human Resource Management CNMI
(Dec. 20, 2012).

28 See Letter from Marlene M. Johnson, Executive
Director and CEO of NAFSA: Association of
International Educators, to Ivan K. Fong, General
Counsel, DHS (Apr. 13, 2011), available at http://
www.nafsa.org/uploadedFiles/
DHSregreviewcommentApr122011% 20public.pdf.


http://www.nafsa.org/uploadedFiles/DHSregreviewcommentApr122011%20public.pdf
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employment-based immigrant status
under 8 CFR 204.5. Because of the
expanded types of evidence that could
be used to support an EB—1 petition for
outstanding professors and researchers,
qualified U.S. employers may find it
easier to recruit EB—1 outstanding
professors and researchers due to this
provision. Recruitment may provide
EB-1 outstanding professors or
researchers with additional

opportunities to contribute to his or her
employer and field, furthering his or her
international recognition.

As shown in Table 6, over the past 10
FY(s), USCIS approved an average of
93.23 percent of EB—1 petitions for
outstanding professors and researchers
under the current evidentiary standards.
USCIS does not have data to indicate
which, if any, of the 2,379 petitions that
were not approved from FY 2005

through FY 2014 would have been
approved under the proposed
evidentiary standards. Furthermore, we
are not able to estimate whether the
proposed evidentiary standards would
alter the demand for EB—1 outstanding
professors and researchers by U.S.
employers. Because of this data
limitation, the further quantification of
this benefit is not possible.

TABLE 6—IMMIGRANT PETITION FOR ALIEN WORKER (I-140) WITH OUTSTANDING PROFESSOR OR RESEARCHER
PREFERENCE RECEIPTS AND COMPLETIONS, FY 2005-2014

FY Receipts 2° Approved 30 Denied Percent approved
3,089 5,455 391 93.31
3,111 3,139 165 95.01
3,560 2,540 300 89.44
2,648 2,223 187 92.24
3,209 3,991 309 92.81
3,522 3,199 332 90.60
3,187 3,090 218 93.41
3,112 3,223 194 94.32
3,350 3,180 147 95.58
3,549 3,357 136 95.58
TOAD e 32,337 33,397 2,379 | 10-Yr Avg: 93.23%

Source: Data provided by USCIS Office of Performance and Quality (OPQ), January 2015.

DHS welcomed public comments
from impacted stakeholders, such as
employers or prospective employers of
an EB—1 outstanding professor or
researcher, providing information or
data that would enable DHS to calculate
the resulting benefits of this provision.
DHS did not receive any data on this
request that would allow DHS to
calculate quantitative benefits of this
regulatory change. As indicated earlier
in the preamble, DHS did receive
comments suggesting that this change
will benefit both U.S. employers that are
petitioning for outstanding professors
and researchers, and the individuals
seeking immigration status under this
classification.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104-121 (March 29, 1996),
requires Federal agencies to consider
the potential impact of regulations on
small entities while they are developing
the rules. The term ‘“‘small entities”
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and

29 Receipts are those filed within the FY indicated
and include petitions from new arrivals and those
that are seeking to adjust status.

30 Approved and denied petitions may have been
receipted in a previous FY.

governmental jurisdictions with
populations of less than 50,000. This
final rule revises regulations to allow for
additional flexibilities; harmonizes the
conditions of employment of principal
E-3, H-1B1, and CW-1 nonimmigrant
workers with other, similarly situated
nonimmigrant categories; and
harmonizes the allowance of
comparable evidence for EB—1
outstanding professors and researchers
with evidentiary requirements of other
similar employment-based immigrant
categories. As discussed previously,
DHS does not anticipate that the
additional provisions will result in
additional compliance costs for
impacted U.S. employers, including any
small entities, other than the minimal
costs associated with reading and
becoming familiar with benefits offered
by the rule.

As discussed extensively in the
regulatory assessment for Executive
Orders 12866 and 13563 and elsewhere
throughout the preamble, this final rule
does not impose any additional
compliance costs on U.S. employers.
U.S. employers must continue filing
extension of stay requests with DHS to
extend the period of authorized stay of
E-3, H-1B1, and CW—-1 nonimmigrant
employees, as is currently required.
This final rule, however, will allow for
a continued period of authorized
employment for the nonimmigrant
worker who is the beneficiary of this
petition, provided that the petition is

timely filed. This will provide increased
flexibilities for the U.S. petitioning
employers without imposing any
additional costs or compliance
procedures.

Based on the foregoing, DHS certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities.

C. Unfunded Mandates Reform Act of
1995

This final rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any 1 year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

D. Small Business Regulatory
Enforcement Fairness Act of 1996

This final rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.



Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Rules and Regulations

2083

E. Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

F. Executive Order 12988

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act
(PRA) of 1995, Public Law 104-13,
agencies are required to submit to the
Office of Management and Budget
(OMB), for review and approval, any
reporting requirements inherent in a
rule. See 44 U.S.C. 3506.

The information collection
requirement contained in this rule,
Immigrant Petition for Alien Worker,
Form 1-140, has been previously
approved for use by OMB under the
PRA. The OMB control number for the
information collection is 1615-0015.

This final rule requires a revision to
the Immigrant Petition for Alien
Worker, Form I-140, instructions to
expand the current list of evidentiary
standards to include comparable
evidence so that U.S. employers
petitioning for an EB—1 outstanding
professor or researcher may be aware
that they may submit additional or
alternative documentation
demonstrating the beneficiary’s
achievements if the evidence otherwise
described in 8 CFR 204.5(i)(3)(i) does
not readily apply. Specifically, DHS is
adding a new paragraph ‘b’ under the
“Initial Evidence” section of the form
instructions, to specify that employers
filing for an outstanding professor or
researcher may submit comparable
evidence to establish the foreign
national’s eligibility if the listed
standards under 8 CFR 204.5(i)(3)(i) do
not readily apply. DHS is also providing
minor clarifying language updates to the
form instructions to maintain parity
among USCIS forms. DHS has submitted
the revised information collection
request (ICR) to OMB for review, and
OMB has conducted a preliminary
review under 5 CFR 1320.11.

DHS has considered the public
comments received in response to EB—
1 provision in the proposed rule,

Enhancing Opportunities for H-1B1,
CW-1, and E-3 Nonimmigrants and EB-
1 Immigrants, published in the Federal
Register at 79 FR 26870 on May 12,
2014. DHS’s responses to these
comments appear under Part IIL.F of this
final rule.

DHS did not receive comments
related to the Immigrant Petition for
Alien Workers, Form I-140, revisions.
As a result, DHS will not submit any
further changes to the information
collection.

USCIS has submitted the supporting
statement to OMB as part of its request
for approval of this revised information
collection instrument. There is no
change in the estimated annual burden
hours initially reported in the proposed
rule. Based on a technical and
procedural update required in the ICRs
for all USCIS forms, USCIS has newly
accounted for estimates for existing out-
of-pocket costs that respondents may
incur to obtain tax, financial, or
business records, and/or other
evidentiary documentation depending
on the specific employment-based
immigrant visa classifications requested
on the Immigrant Petition for Alien
Worker, Form 1-140. This change in the
ICR is a technical and procedural
update and is not a result of any change
related to this final rule.

Regulatory Amendments
List of Subjects
8 CFR Part 204

Administrative practice and
procedure, Immigration, Reporting and
recordkeeping requirements.

8 CFR Part 214

Administrative practice and
procedure, Aliens, Cultural exchange
programs, Employment, Foreign
officials, Health professions, Reporting
and recordkeeping, Students.

8 CFR Part 248

Aliens, Reporting and recordkeeping
requirements.

8 CFR Part 274a

Administrative practice and
procedure, Aliens, Employment,
Penalties, Reporting and recordkeeping
requirements.

Accordingly, chapter I of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 204—IMMIGRANT PETITIONS

m 1. The authority citation for part 204
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1151,
1153, 1154, 1182, 1184, 1186a, 1255, 1641; 8
CFR part 2.

m 2. Section 204.5 is amended by
redesignating paragraphs (i)(3)(ii) and
(iii) as paragraphs (i)(3)(iii) and (iv),
respectively, and adding a new
paragraph (i)(3)(ii) to read as follows:

§204.5 Petitions for employment-based
immigrants.
(i) *
(3)*
(ii) If the standards in paragraph
(1)(3)(i) of this section do not readily
apply, the petitioner may submit
comparable evidence to establish the
beneficiary’s eligibility.

*

* * * *

* %
* %

PART 214-NONIMMIGRANT CLASSES

m 3. The authority citation for part 214
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1186a, 1187, 1221, 1281, 1282, 1301—
1305 and 1372; sec. 643, Public Law 104—
208, 110 Stat. 3009-708; Public Law 106—
386, 114 Stat. 1477-1480; section 141 of the
Compacts of Free Association with the
Federated States of Micronesia and the
Republic of the Marshall Islands, and with
the Government of Palau, 48 U.S.C. 1901
note, and 1931 note, respectively; 8 CFR part
2.

M 4. Section 214.1 is amended in
paragraph (c)(1) by:

m a. Revising the paragraph heading;
and

m b. Removing the first and second
sentences, and adding one sentence in
their place.

The revision and addition read as
follows:

§214.1 Requirements for admission,
extension, and maintenance of status.
* * * * *

C L

(1) Extension of stay for certain
employment-based nonimmigrant
workers. A petitioner seeking the
services of an E-1, E-2, E-3, H-1B, H-
1B1, H-2A, H-2B, H-3, L-1, O-1, O-2,
P-1, P-2, P-3, Q-1, R-1, or TN
nonimmigrant beyond the period
previously granted, must apply for an
extension of stay on the form designated
by USCIS, with the fee prescribed in 8
CFR 103.7(b)(1), with the initial
evidence specified in § 214.2, and in

accordance with the form instructions.
* * *

* * * * *

PART 248—CHANGE OF
NONIMMIGRANT CLASSIFICATION

m 5. The authority citation for part 248
continues to read as follows:
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Authority: 8 U.S.C. 1101, 1103, 1184, 1258;
8 CFR part 2.

m 6. Section 248.3 is amended by
revising the section heading and
paragraph (a) to read as follows:

§248.3 Petition and application.

* * * * *

(a) Requests by petitioners. A
petitioner must submit a request for a
change of status to E-1, E-2, E-3, H-1C,
H-1B, H-1B1, H-2A, H-2B, H-3, L1,
0-1, 0-2, P-1, P-2, P-3, Q-1, R-1, or
TN nonimmigrant.

* * * * *

PART 274a—CONTROL OF
EMPLOYMENT OF ALIENS

m 7. The authority citation for part 274a
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1324a; 48
U.S.C. 1806; 8 CFR part 2.

m 8. Section 274a.12 is amended by:
m a. Revising the first sentence of
paragraph (b)(9);
m b. Revising the first sentence of
paragraph (b)(20);
m c. Removing the word “or” at the end
of paragraph (b)(23);
m d. Removing the period at the end of
paragraph (b)(24) and adding in its place
“; or”’; and
m e. Adding paragraph (b)(25).

The revisions and addition read as
follows:

§274a.12 Classes of aliens authorized to
accept employment.
* * * * *

(b) * % %

(9) A temporary worker or trainee
(H-1, H-2A, H-2B, or H-3), pursuant to
§ 214.2(h) of this chapter, or a
nonimmigrant specialty occupation

worker pursuant to section
101(a)(15)(H)(i)(b1) of the Act. * * *

* * * * *

(20) A nonimmigrant alien within the
class of aliens described in paragraphs
(b)(2), (b)(5), (b)(8), (b)(9), (b)(10),
(b)(11), (b)(12), (b)(13), (b)(14), (b)(16),
(b)(19), (b)(23) and (b)(25) of this section
whose status has expired but on whose
behalf an application for an extension of
stay was timely filed pursuant to § 214.2
or § 214.6 of this chapter. * * *

* * * * *

(25) A nonimmigrant treaty alien in a
specialty occupation (E-3) pursuant to
section 101(a)(15)(E)(iii) of the Act.

* * * * *

Jeh Charles Johnson,

Secretary of Homeland Security.

[FR Doc. 2016-00478 Filed 1-13-16; 11:15 am]
BILLING CODE 9111-97-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
Docket No. FAA-2015-6753; Airspace
Docket No. 15-ANM-29

Amendment of Class D Airspace;
Denver, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the city
designation of the Class D airspace at
Broomfield, CO, changing the
designation to Denver, CO, and the
airport name to Rocky Mountain
Metropolitan Airport. The name and
associated city location of the airport are
updated to coincide with the FAA’s
aeronautical database. This does not
affect the charted boundaries or
operating requirements of the airspace.
DATES: Effective 0901 UTC, March 31,
2016. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 29591;
telephone: 202—-267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.9Z at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Steve Haga, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4563.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.

Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class D airspace at Denver, CO.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.9Z, Airspace Designations and
Reporting Points, dated August 6, 2015,
and effective September 15, 2015. FAA
Order 7400.9Z is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.9Z lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
modifies the legal description of the
Class D airspace at Denver, CO, by
updating the name and associated city
designation of the airport to coincide
with the FAA’s aeronautical database.
Jefferson County Airport is renamed
Rocky Mountain Metropolitan Airport
and the city designation is corrected
from Broomfield, CO, to Denver, CO.
This does not affect the boundaries or
operating requirements of the airspace.

Class D airspace designations are
published in paragraph 5000 of FAA
Order 7400.9Z dated August 6, 2015,
and effective September 15, 2015, which
is incorporated by reference in 14 CFR
part 71.1. The Class D airspace
designations listed in this document
will be published subsequently in the
Order.

This is an administrative change
amending the airport name and city
location to be in concert with the FAAs
aeronautical database, and does not
affect the boundaries, or operating
requirements of the airspace, therefore,
notice and public procedure under 5
U.S.C. 553(b) are unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/

Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Rules and Regulations

2085

unlikely to result in adverse or negative
comments. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, effective
September 15, 2015, is amended as
follows:

Paragraph 5000: Class D Airspace.

* * * * *

ANM COD Denver, CO [Amended]

Rocky Mountain Metropolitan Airport, CO
(Lat. 39°54’32” N., Long. 105°07°02” W.)
That airspace extending upward from the

surface to, but not including, 8,000 feet MSL,

within a 5-mile radius of Rocky Mountain

Metropolitan Airport. This Class D airspace

area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in Seattle, Washington, on
December 28, 2015.
Tracey Johnson,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2016—00305 Filed 1-14—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Parts 10, 24, 162, 163, and 178
[USCBP-2015-0007; CBP Dec. 16-1]
RIN 1515-AD59

United States-Australia Free Trade
Agreement

AGENCIES: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, with one change, interim
amendments to the U.S. Customs and
Border Protection (CBP) regulations that
were published in the Federal Register
on February 10, 2015, as CBP Dec. 15—
03, to implement the preferential tariff
treatment and other customs-related
provisions of the United States-
Australia Free Trade Agreement.

DATES: Effective February 16, 2016.

FOR FURTHER INFORMATION CONTACT:
Textile Operational Aspects: Anita
Harris, Textile Operations Branch,
Office of International Trade, (202) 863—
6241.

Other Operational Aspects: Seth
Mazze, Trade Policy and Programs,
Office of International Trade, (202) 863—
6567.

Legal Aspects: Yuliya Gulis,
Regulations and Rulings, Office of
International Trade, (202) 325—0042.

SUPPLEMENTARY INFORMATION:
Background

On May 18, 2004, the United States
and Australia (the “Parties”) signed the
United States-Australia Free Trade
Agreement (“AFTA” or “Agreement”).
On August 3, 2004, the President signed
into law the United States-Australian
Free Trade Agreement Implementation
Act (the “Act”), Public Law 108-286,

118 Stat. 919 (19 U.S.C. 3805 note),
which approved and made statutory
changes to implement the AFTA. On
December 20, 2004, the President signed
Proclamation 7857 to implement the
AFTA. The Proclamation, which was
published in the Federal Register on
December 23, 2004 (69 FR 77133),
modified the Harmonized Tariff
Schedule of the United States
(“HTSUS?”) as set forth in Annexes I and
II of Publication 3722 of the U.S.
International Trade Commission.

On February 10, 2015, CBP published
CBP Dec. 15-03 in the Federal Register
(80 FR 7303) setting forth interim
amendments to implement the
preferential tariff treatment and other
customs-related provisions of the AFTA
and the Act. The majority of the AFTA
implementing regulations set forth in
CBP Dec. 15-03 and adopted, with one
change, as final in this document have
been included within new Subpart L of
Part 10 of the CBP regulations (19 CFR
part 10). In those cases in which AFTA
implementation is more appropriate in
the context of an existing regulatory
provision, however, the AFTA
regulatory text has been incorporated
into an existing part within the CBP
regulations. CBP Dec. 15-03 also sets
forth a number of cross-references and
other consequential changes to existing
regulatory provisions to clarify the
relationship between those existing
provisions and the new AFTA
implementing regulations. Please refer
to that document for further background
information.

Although the interim regulatory
amendments were promulgated without
prior public notice and comment
procedures and took effect on February
10, 2015, CBP Dec. 15—03 provided for
the submission of public comments
which would be considered before
adoption of the interim regulations as a
final rule. The prescribed public
comment closed on April 13, 2015. CBP
received one comment on CBP Dec. 15—
03.

Discussion of Comments

One response was received to the
solicitation of comments on the interim
rule set forth in CBP Dec. 15-03. The
comment is discussed below.

Comment

One commenter questioned whether
the AFTA requires that Australian
exporters be consulted before the
interim regulations take effect.

CBP Response

The changes proposed in the interim
regulations took effect on the date of
publication of the interim regulations.
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As indicated above, CBP Dec. 15-03
provided for the submission of public
comments which would be considered
before adoption of the interim
regulations as a final rule. All interested
parties, including Australian exporters,
were given the opportunity to submit
public comments. No such public
comments were received from or
submitted by any party in response to
CBP Dec. 15-03 that objected to the
changes in the interim rules being
included in a final rule.

Other Amendment

This document clarifies 19 CFR
10.725(c) by removing the parenthetical
cross reference to §§10.746 and 10.747
and, instead, stating that the importer’s
actions must be “pursuant to” those
CBP regulations.

Conclusion

After further review of the matter,
including consideration of the above-
mentioned comment submitted in
response to CBP’s solicitation of public
comment, CBP has determined to adopt
as final, with a clarification, the interim
rule published in the Federal Register
(80 FR 7303) on February 10, 2015.

Executive Order 12866

This document is not a regulation
subject to the provisions of Executive
Order 12866 of September 30, 1993 (58
FR 51735, October 1993), because it
pertains to a foreign affairs function of
the United States and implements an
international agreement, as described
above, and therefore is specifically
exempted by section 3(d)(2) of
Executive Order 12866.

Regulatory Flexibility Act

CBP Dec. 15-03 was issued as an
interim rule rather than a notice of
proposed rulemaking because CBP had
determined that the interim regulations
involve a foreign affairs function of the
United States pursuant to section
553(a)(1) of the Administrative
Procedure Act (APA). As no notice of
proposed rulemaking was required, the
provisions of the Regulatory Flexibility
Act, as amended (5 U.S.C. 601 et seq.),
do not apply. Accordingly, this final
rule is not subject to the regulatory
analysis requirements or other
requirements of 5 U.S.C. 603 and 604.

Paperwork Reduction Act

The collections of information
contained in these regulations have
previously been reviewed and approved
by the Office of Management and
Budget (OMB) in accordance with the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3507) under

control number 1651-0117, which
covers many of the free trade agreement
requirements that CBP administers, and
1651-0076, which covers general
recordkeeping requirements. The
collections of information in these
regulations are in §§ 10.723, 10.724, and
10.727 of title 19 of the Code of Federal
Regulations (19 CFR 10.723, 10.724, and
10.727). This information is required in
connection with general recordkeeping
requirements (§ 10.727), as well as
claims for preferential tariff treatment
under the AFTA and the Act and will
be used by CBP to determine eligibility
for tariff preference under the AFTA
and the Act. The likely respondents are
business organizations including
importers, exporters and manufacturers.

The estimated total annual reporting
burden associated with the collection of
information in this final rule is 4,000
hours. Under the Paperwork Reduction
Act, an agency may not conduct or
sponsor and a person is not required to
respond to a collection of information,
unless it displays a valid OMB control
number.
Signing Authority

This document is being issued in
accordance with §0.1(a)(1) of the CBP
regulations (19 CFR 0.1(a)(1)) pertaining
to the authority of the Secretary of the
Treasury (or his/her delegate) to
approve regulations related to certain
CBP revenue functions.

List of Subjects

19 CFR Part 10

Alterations, Bonds, Customs duties
and inspection, Exports, Imports,
Preference programs, Repairs, Reporting
and recordkeeping requirements, Trade
agreements.

19 CFR Part 24

Accounting, Customs duties and
inspection, Financial and accounting
procedures, Reporting and
recordkeeping requirements, Trade
agreements, User fees.

19 CFR Part 162

Administrative practice and
procedure, Gustoms duties and
inspection, Penalties, Trade agreements.

19 CFR Part 163

Administrative practice and
procedure, Gustoms duties and
inspection, Exports, Imports, Reporting
and recordkeeping requirements, Trade
agreements.

19 CFR Part 178

Administrative practice and
procedure, Exports, Imports, Reporting
and recordkeeping requirements.

Amendment to the CBP Regulations

For the reasons stated above, the
interim rule amending Parts 10, 24, 162,
163, and 178 of the CBP regulations (19
CFR parts 10, 24, 162, 163, and 178),
which was published at 80 FR 7303 on
February 10, 2015, is adopted as a final
rule with the following change:

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

m 1. The general authority citation for
part 10, and the specific authority
citation for Subpart L, continue to read
as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314.

* * * * *

Sections 10.721 through 10.748 also issued
under 19 U.S.C. 1202 (General Note 28,
HTSUS) and Pub. L. 108-286, 118 Stat. 919
(19 U.S.C. 3805 note).

* * * * *

§10.725 [Amended]

m 2.In § 10.725, paragraph (c) is
amended by removing the language,
“(see §§10.746 and 10.747 of this
subpart)” and adding in its place the
language, “pursuant to §§ 10.746 and
10.747 of this subpart”.

R. Gil Kerlikowske,
Commissioner.

Approved: January 11, 2016.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2016-00628 Filed 1-14—16; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12
[CBP Dec. 16-02]
RIN 1515-AE07

Extension of Import Restrictions
Imposed on Archaeological Material
Originating in Italy and Representing
the Pre-Classical, Classical, and
Imperial Roman Periods

AGENCY: Customs and Border Protection,
Department of Homeland Security;
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends
Customs and Border Protection (CBP)
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regulations to reflect the extension of
import restrictions on certain categories
of archaeological material originating in
Italy and representing the pre-Classical,
Classical, and Imperial Roman periods
of its cultural heritage, ranging in date
from approximately the 9th century B.C.
through approximately the 4th century
A.D. The restrictions, which were
originally imposed by Treasury Decision
(T.D.) 01-06 and extended by CBP
Decision (CBP Dec.) 06—01 and CBP
Dec. 11-03 are due to expire on January
19, 2016. The Assistant Secretary for
Educational and Cultural Affairs, United
States Department of State, has
determined that factors continue to
warrant the imposition of import
restrictions and no cause for suspension
exists. Accordingly, these import
restrictions will remain in effect for an
additional five years, and the CBP
regulations are being amended to reflect
this extension until January 19, 2021.
These restrictions are being extended
pursuant to determinations of the
United States Department of State made
under the terms of the Convention on
Cultural Property Implementation Act
that implemented the United Nations
Educational, Scientific and Cultural
Organization (UNESCO) Convention on
the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer of
Ownership of Cultural Property. CBP
Dec. 11-03 contains the Designated List
of archaeological material originating in
Italy and representing the pre-Classical,
Classical, and Imperial Roman periods
to which the restrictions apply.

DATES: Effective Date: January 19, 2016.
FOR FURTHER INFORMATION CONTACT: For
legal aspects, Lisa L. Burley, Chief,
Cargo Security, Carriers and Restricted
Merchandise Branch, Regulations and
Rulings, Office of International Trade,
(202) 325-0215. For operational aspects,
William R. Scopa, Branch Chief, Partner
Government Agency Branch, Trade
Policy and Programs, Office of
International Trade, (202) 863—6554,
William.R.Scopa@cbp.dhs.gov.
SUPPLEMENTARY INFORMATION:

Background

Pursuant to the provisions of the 1970
United Nations Educational, Scientific
and Cultural Organization (UNESCO)
Convention, implemented by the
Convention on Cultural Property
Implementation Act (Pub. L. 97-446, 19
U.S.C. 2601 et seq.), the United States
entered into a bilateral agreement with
Italy on January 19, 2001, concerning
the imposition of import restrictions on
archeological material originating in
Italy and representing the pre-Classical,
Classical, and Imperial Roman periods.

On January 23, 2001, the former U.S.
Customs Service (now U.S. Customs and
Border Protection (CBP)) published T.D.
01-06 in the Federal Register (66 FR
7399), which amended 19 CFR
12.104g(a) to indicate the imposition of
these restrictions and included a list
designating the types of archaeological
material covered by the restrictions.

Import restrictions listed in 19 CFR
12.104g(a) are “effective for no more
than five years beginning on the date on
which the agreement enters into force
with respect to the United States. This
period can be extended for additional
periods not to exceed five years if it is
determined that the factors which
justified the initial agreement still
pertain and no cause for suspension of
the agreement exists’”” (19 CFR
12.104g(a)).

Since the initial notice was published
on January 23, 2001, the import
restrictions were extended twice. First,
on January 19, 2006, CBP published
CBP Dec. 06—01 in the Federal Register
(71 FR 3000) which amended 19 CFR
12.104g(a) to reflect the extension for an
additional period of five years.
Subsequently, on January 19, 2011, CBP
published CBP Dec. 11-03 in the
Federal Register (76 FR 3012) to extend
the import restriction for an additional
five-year period to January 19, 2016.
CBP Dec. 11-03 also reflects an
amendment to the Designated List to
include the subcategory “Coins of
Italian Types” as part of the category
entitled “Metal,” pursuant to 19 U.S.C.
2604.

On December 23, 2014, the
Department of State received a request
by the Government of the Republic of
Italy to extend the Agreement.
Subsequently, the Department of State
proposed to extend the Agreement.
After considering the views and
recommendations of the Cultural
Property Advisory Committee, the
Assistant Secretary for Educational and
Cultural Affairs, United States
Department of State, determined that
the cultural heritage of Italy continues
to be in jeopardy from pillage of
archaeological material representing the
pre-Classical, Classical, and Imperial
Roman periods and made the necessary
determinations to extend the import
restrictions for an additional five years.
Diplomatic notes have been exchanged,
reflecting the extension of those
restrictions for an additional five-year
period. Accordingly, CBP is amending
19 CFR 12.104g(a) to reflect this
extension of the import restrictions.

The Designated List of Pre-Classical,
Classical and Imperial Roman Period
Archaeological Material from Italy
covered by these import restrictions is

set forth in GBP Dec. 11-03. The
Designated List and accompanying
image database may also be found at the
following Internet Web site address:
http://eca.state.gov/cultural-heritage-
center/cultural-property-protection/
bilateral-agreements/italy.

The restrictions on the importation of
these archaeological materials from the
Republic of Italy are to continue in
effect for an additional five years.
Importation of such material continues
to be restricted unless the conditions set
forth in 19 U.S.C. 2606 and 19 CFR
12.104c are met.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and
is, therefore, being made without notice
or public procedure (5 U.S.C. 553(a)(1)).
In addition, CBP has determined that
such notice or public procedure would
be impracticable and contrary to the
public interest because the action being
taken is essential to avoid interruption
of the application of the existing import
restrictions (5 U.S.C. 553(b)(B)). For the
same reasons, a delayed effective date is
not required under 5 U.S.C. 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

It has been determined that this rule
is not a significant regulatory action
under Executive Order 12866.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise.

Amendment to CBP Regulations

For the reasons set forth above, part
12 of Title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *
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Sections 12.104 through 12.104i also
issued under 19 U.S.C. 2612;

* * * * *

§12.104g [Amended]

m 2.In § 12.104g, paragraph (a), the table
is amended in the entry for Italy by
removing the reference to “CBP Dec.
11-03” and adding in its place “CBP
Dec. 16-02"".

R. Gil Kerlikowske,

Commissioner, U.S. Customs and Border
Protection.

Approved: January 12, 2016.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2016-00735 Filed 1-14—16; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9745]
RIN 1545-BL43

Minimum Value of Eligible Employer-
Sponsored Plans and Other Rules
Regarding the Health Insurance
Premium Tax Credit; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations; correcting
amendment.

SUMMARY: This document contains
corrections to final regulations (TD
9745) that were published in the
Federal Register on Friday, December
18, 2015 (80 FR 78971). The final
regulations are on the health insurance
premium tax credit enacted by the
Patient Protection and Affordable Care
Act and the Health Care and Education
Reconciliation Act of 2010, as amended
by the Medicare and Medicaid
Extenders Act of 2010, the
Comprehensive 1099 Taxpayer
Protection and Repayment of Exchange
Subsidy Overpayments Act of 2011, and
the Department of Defense and Full
Year Continuing Appropriations Act,
2011.

DATES: This correction is effective
January 15, 2016 and applicable
December 18, 2015.

FOR FURTHER INFORMATION CONTACT:
Shareen Pflanz at (202) 317-4718 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9745) that
are the subject of this correction are

under section 36B of the Internal
Revenue Code.

Need for Correction

As published, the final regulations
(TD 9745) contains an error that may
prove to be misleading and is in need
of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendment:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.36B-3 is amended by
revising paragraph (d)(2)(i)(A) to read as
follows:

§1.36B-3 Computing the premium
assistance credit amount.
* * * * *

(d) E N

(2] * *x %

(i) * * %

(A) The enrollment premiums for the
month (reduced by any amounts that
were refunded); or
* * * * *

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. 2016—00701 Filed 1-14—16; 8:45 am]
BILLING CODE 4830-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulation on Benefits Payable in
Terminated Single-Employer Plans to
prescribe interest assumptions under
the regulation for valuation dates in
February 2016. The interest
assumptions are used for paying
benefits under terminating single-
employer plans covered by the pension

insurance system administered by
PBGC.

DATES: Effective February 1, 2016.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion (Klion.Catherine@
pbgc.gov), Assistant General Counsel for
Regulatory Affairs, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005, 202—326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC’s
regulation on Benefits Payable in
Terminated Single-Employer Plans (29
CFR part 4022) prescribes actuarial
assumptions—including interest
assumptions—for paying plan benefits
under terminating single-employer
plans covered by title IV of the
Employee Retirement Income Security
Act of 1974. The interest assumptions in
the regulation are also published on
PBGC’s Web site (http://www.pbgc.gov).

PBGC uses the interest assumptions in
Appendix B to Part 4022 to determine
whether a benefit is payable as a lump
sum and to determine the amount to
pay. Appendix C to Part 4022 contains
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using PBGC’s historical
methodology. Currently, the rates in
Appendices B and C of the benefit
payment regulation are the same.

The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the benefit
payments regulation are updated
monthly. This final rule updates the
benefit payments interest assumptions
for February 2016.1

The February 2016 interest
assumptions under the benefit payments
regulation will be 1.25 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for January 2016,
these interest assumptions are
unchanged.

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that

1 Appendix B to PBGC’s regulation on Allocation
of Assets in Single-Employer Plans (29 CFR part
4044) prescribes interest assumptions for valuing
benefits under terminating covered single-employer
plans for purposes of allocation of assets under
ERISA section 4044. Those assumptions are
updated quarterly.
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the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the payment of
benefits under plans with valuation
dates during February 2016, PBGC finds
that good cause exists for making the
assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022
Employee benefit plans, Pension

insurance, Pensions, Reporting and
recordkeeping requirements.

In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.
m 2. In appendix B to part 4022, Rate Set
268, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates For PBGC Payments

* * * * *

For plans with a valuation

Immediate

Deferred annuities

Rate set date annuity rate (percent)
On or after Before (percent) i b i m n
268 2-1-16 3-1-16 1.25 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
268, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates For Private-Sector

table. Payments
* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i b i m mn
268 2-1-16 3-1-16 1.25 4.00 4.00 4.00 7 8

Issued in Washington, DC, on this 11th day
of January 2016.

Philip R. Hertz,

Deputy General Counsel, Pension Benefit
Guaranty Corporation.

[FR Doc. 2016—00725 Filed 1-14—16; 8:45 am|
BILLING CODE 7709-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2016-0021]
Drawbridge Operation Regulation;

Lake Washington Ship Canal, Seattle,
WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating

schedule that governs the Montlake
Bridge across the Lake Washington Ship
Canal, mile 5.2, at Seattle, WA. The
deviation is necessary to allow the
bridge to operate in single leaf mode
during day light hours, and a full
closure (both bascule leafs in the closed-
to-navigation position) during night
time hours while work crews replace
bridge decking. This deviation allows a
single leaf opening with a one hour
advance notice during the day, and
remains in the closed-to-navigation
position at night.

DATES: This deviation is effective from
6 a.m. on February 27, 2016 to 6 p.m.
on February 28, 2016.

ADDRESSES: The docket for this
deviation, [USCG-2016-0021] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary

deviation, call or email Mr. Steven
Fischer, Bridge Administrator,
Thirteenth Coast Guard District;
telephone 206-220-7282, email d13-pf-
d13bridges@uscg.mil.

SUPPLEMENTARY INFORMATION:
Washington Department of
Transportation has requested a
temporary deviation from the operating
schedule for the Montlake Bridge across
the Lake Washington Ship Canal, at
mile 5.2, at Seattle, WA. The deviation
is necessary to accommodate work
crews conducting timely bridge deck
repairs.

The Montlake Bridge in the closed
position provides 30 feet of vertical
clearance throughout the navigation
channel, and 46 feet of vertical
clearance throughout the center 60 feet
of the bridge; vertical clearance
references to the Mean Water Level of
Lake Washington. When half the span is
open with a single leaf, 46 feet of
vertical clearance will be reduced
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throughout the center to 30 feet of the
bridge.

To facilitate this event, the north half
of the bridge span, or single leaf, will
open with at least a one hour advance
notice provided to the bridge operator
from 6 a.m. to 6 p.m. on February 27,
2016. From 6 p.m. on February 27, 2016
to 5 a.m. on February 28, 2016, the
Montlake Bridge span will remain in the
closed-to-navigation position, or full
closure. Then, from 5 a.m. to 6 p.m. on
February 28, 2016, the north half of the
bridge span will open with at least a one
hour advance notice to the bridge
operator. The normal operating
schedule for the Montlake Bridge
operates in accordance with 33 CFR
117.1051(e).

The deviation period is from 6 a.m. on
February 27, 2016 to 6 p.m. on February
27, 2016 (north single leaf opening if a
one hour notice is given); from 6 p.m.
on February 27,2016 to 5 a.m. on
February 28, 2016 (remain in the closed-
to-navigation position); from 5 a.m. on
February 28, 2016 to 6 p.m. on February
28, 2016 (north single leaf opening if a
one hour notice is given).

Waterway usage on the Lake
Washington Ship Canal ranges from
commercial tug and barge to small
pleasure craft. Vessels able to pass
through the bridge in the closed-to-
navigation position may do so at any
time. The bridge will be able to open for
emergency vessels in route to a call
when an hour notice is given to the
bridge operator, and a single leaf
opening will be provided. The Lake
Washington Ship Canal has no
immediate alternate route for vessels to
pass. The Coast Guard will also inform
the users of the waterways through our
Local and Broadcast Notices to Mariners
of the change in operating schedule for
the bridge so that vessels can arrange
their transits to minimize any impact
caused by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: January 11, 2016.

Steven M Fischer,

Bridge Administrator, Thirteenth Coast Guard
District.

[FR Doc. 2016—-00654 Filed 1-14—16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[EPA-R07-OAR-2015-0790; FRL-9941-03-
Region 7]

Approval of Missouri’s Air Quality
Implementation Plans; Reporting
Emission Data, Emission Fees and
Process Information

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the
Operating Permits Program for the State
of Missouri submitted on March 16,
2015. These revisions update the
emissions fee for permitted sources as
set by Missouri Statute from $40 to $48
per ton of air pollution emitted
annually, effective January 1, 2016.

DATES: This direct final rule will be
effective March 15, 2016, without
further notice, unless EPA receives
adverse comment by February 16, 2016.
If EPA receives adverse comment, we
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2015-0790, to http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Stephen Krabbe, Environmental
Protection Agency, Air Planning and

Development Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219 at
913-551-7991 or by email at
krabbe.stephen@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA. This section
provides additional information by
addressing the following:

1. What is being addressed in this document?

II. Have the requirements for approval of a
SIP revision been met?

III. What action is EPA taking?

I. What is being addressed in this
document?

EPA is taking direct final action to
approve the Operating Permits Program
revision submitted by the state of
Missouri for 10 CSR 10-6.110,
“Reporting Emission Data, Emission
Fees, and Process Information,” on
March 16, 2015. Section (3)(A) revised
the emission fees section, which is
approved under the Operating Permits
Program only, and updates the
emissions fee for permitted sources as
set by Missouri Statute from $40 to $48
per ton of air pollution emitted
annually, effective January 1, 2016, as
set by Missouri statute.

II. Have the requirements for approval
of an operating permits program been
met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. In addition, the revision
meets the substantive SIP requirements
of the Clean Air Act (CAA), including
section 110 and implementing
regulations.

III. What action is EPA taking?

We are publishing this direct final
rule without a prior proposed rule
because we view this as a
noncontroversial action and anticipate
no adverse comment. However, in the
“Proposed Rules” section of this
Federal Register, we are publishing a
separate document that will serve as the
proposed rule to this Operating Permits
Fee revision if adverse comments are
received on this direct final rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. For further information about
commenting on this rule, see the
ADDRESSES section of this document. If
EPA receives adverse comment, we will
publish a timely withdrawal in the
Federal Register informing the public
that this direct final rule will not take
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effect. We will address all public
comments in any subsequent final rule
based on the proposed rule.

Incorporation by Reference

In this action, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
Missouri amendments to 40 CFR part 52
set forth below. EPA has made, and will
continue to make, these documents
generally available electronically
through www.regulations.gov and at the
appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

Statutory and Executive Order Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The action is not approved to apply
on any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,

Court of Appeals for the appropriate
circuit by March 15, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: December 23, 2015.

Mark Hague,
Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA amends 40 CFR parts
52 and 70 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri
m 2. Amend § 52.1320(c) by revising the
entry for 10-6.110 to read as follows:

§52.1320 Identification of Plan.

¢ Does not have Federalism petitions for judicial review of this * * * * *
implications as specified in Executive action must be filed in the United States (c)* * =
EPA-APPROVED MISSOURI REGULATIONS
Missouri citation Title State effective EPA approval date Explanation

date

Missouri Department of Natural Resources
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EPA-APPROVED MISSOURI REGULATIONS—Continued

Missouri citation Title

State effective
date

EPA approval date

Explanation

* * *

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of

Missouri
10-6.110 ............. Reporting Emission Data, 11/20/14 1/15/16 [Insert Federal Section (3)(A), Emissions Fees, has been
Emission Fees, and Proc- Register citation]. updated from $40 to $48 per ton of air
ess Information. pollution emitted annually, effective
January 1, 2016.
* * * * *

PART 70—STATE OPERATING PERMIT
PROGRAMS

m 3. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 4. Appendix A to part 70 is amended
by adding new paragraph (ee) under
Missouri to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Missouri
* * * * *

(ee) The Missouri Department of Natural
Resources submitted revisions to Missouri
rule 10 CSR 10-6.110, “Reporting Emission
Data, Emission Fees, and Process
Information” on March 16, 2015. The state
effective date is November 20, 2014. This
revision is effective March 15, 2016.

* * * * *

[FR Doc. 2016—00191 Filed 1-14—16; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Parts 262, 264, and 265
RIN 0970—AC56

Temporary Assistance for Needy
Families (TANF) Program, State
Reporting On Policies and Practices
To Prevent Use of TANF Funds in
Electronic Benefit Transfer
Transactions in Specified Locations

AGENCY: Office of Family Assistance
(OFA), Administration for Children and

Families (ACF), Department of Health
and Human Services (HHS).

ACTION: Final rule.

SUMMARY: This final rule makes
regulatory changes to the Temporary
Assistance for Needy Families (TANF)
regulations to require states, subject to
penalty, to maintain policies and
practices that prevent TANF funded
assistance from being used in any
electronic benefit transfer transaction in
any liquor store; any casino, gambling
casino, or gaming establishment; or any
retail establishment that provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment. This
rule implements provisions of Section
4004 of the Middle Class Tax Relief and
Job Creation Act of 2012.

DATES: Effective Date: Provisions of this
final rule become effective January 15,
2016.

Compliance Date: For states, the
District of Columbia, and territories
(hereafter referred to as states), HHS will
determine compliance with provisions
in this final rule through review and
approval of reports that states submit
annually. Initial reports describing the
policies and practices states
implemented were due on February 22,
2014. All states submitted reports by
this deadline. Hereafter, states will
submit reports describing the policies
and practices required by 45 CFR 264.60
and Section 4004 of the Middle Class
Tax Relief and Job Creation Act of 2012
in the Annual Report on TANF and
maintenance-of-effort (MOE) Programs
in accordance with 45 CFR 265.9(b)(10).
As provided at 45 CFR 265.10, this
report is due by November 14 of each
fiscal year, which is the same time as
the fourth quarter TANF data report, as
provided in 45 CFR 265.4.

FOR FURTHER INFORMATION CONTACT:
Rebecca Shwalb, Office of Family
Assistance, 202—260-3305 (not a toll-
free call). Deaf and hearing impaired
individuals may call the Federal Dual
Party Relay Service at 1-800-877-8339
between 8:00 a.m. and 7:00 p.m. Eastern
Time.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

II. Notice of Proposed Rulemaking

III. Overview of Final Rule

IV. Statutory Authority

V. Section-by-Section Discussion of
Comments and Regulatory Provisions

Part 262—Accountability Provisions—
General

Section 262.1 What penalties apply to
States?

Section 262.2 When do the TANF penalty
provisions apply?

Section 262.3 How will we determine if
a State is subject to a penalty?

Part 264—Other accountability provisions:
Subpart A—What specific rules apply for
other program penalties?

Section 264.0 What definitions apply to
this part?

Section 264.60 What policies and
practices must a State implement to
prevent assistance from being used in
electronic benefit transfer transaction in
locations prohibited by the Social
Security Act?

Section 264.61 What happens if a State
fails to report or demonstrate it has
implemented and maintained the
policies and practices required in
§ 264.60 of this subpart?

Part 265—Data Collection and Reporting
Requirements

Section 265.9—What information must the
State file annually?

VI. Paperwork Reduction Act

VII. Regulatory Flexibility Act

VIIL Regulatory Impact Analysis

IX. Unfunded Mandates Reform Act of 1995

X. Congressional Review

XI. Executive Order 13132

XII. Treasury and General Government
Appropriations Act of 1999
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I. Background

Authorized by title IV-A of the Social
Security Act, TANF is a block grant that
provides states, territories, and tribes
federal funds to design and operate a
program to accomplish the purposes of
TANF. The purposes are to: (1) Assist
needy families so that children can be
cared for in their own homes or in the
homes of relatives; (2) reduce the
dependency of needy parents by
promoting job preparation, work, and
marriage; (3) prevent out-of-wedlock
pregnancies; and (4) encourage the
formation and maintenance of two-
parent families. In addition to federal
TANF block grant funds, each state
must spend a certain minimum amount
of non-federal funds to help eligible
families in ways that further a TANF
purpose. This is referred to as
maintenance-of-effort (MOE).

In general, federal TANF and state
MOE funds may be expended on
benefits and services targeted to needy
families, and activities that aim to
prevent and reduce out-of-wedlock
pregnancies or encourage the formation
and maintenance of two-parent families,
as well as administrative expenses. In
particular, federal TANF and state MOE
funds may be expended on ‘““assistance,”
defined at 45 CFR 260.31(a)(1) as
including cash payments, vouchers, and
other forms of benefits designed to meet
a family’s ongoing basic needs (i.e.,
food, clothing, shelter, utilities,
household goods, personal care items,
and general incidental expenses).
Assistance also includes supportive
services such as transportation and
child care provided to families who are
not employed (see 45 CFR 260.31(a)(3)).
TANF funds also can be used for a wide
range of benefits and services that do
not fall within the definition of
assistance; such expenditures are
considered “non-assistance.” This rule
pertains only to assistance expenditures.

Based on the most recent information
provided to us by states, there are
currently four means that states use to
provide assistance payments to eligible
low-income families with children:
Paper checks, Electronic Funds
Transfers (EFT), Electronic Benefit
Transfer (EBT) cards, and Electronic
Payment Cards (EPC). Most states have
replaced paper checks with one or more
of the other three delivery methods in
order to provide benefits in a timelier
manner, reduce theft and fraud, and
eliminate the need for recipients to pay
check-cashing fees. Some states
automatically transfer assistance
payments directly into a recipient’s own
private bank account through EFT.
However, this option is not available if

a recipient does not have access to or
qualify for a checking account. Most
states load the amount of assistance on
EBT cards or EPCs, both of which allow
recipients to use a debit-like card to
access their benefits through automated
teller machines (ATMs) and point-of-
sale (POS) devices. EPCs differ from
government EBT cards in that they are
network-branded (e.g., Visa or
MasterCard) prepaid cards that
recipients may use virtually anywhere
the brand’s logo is displayed. EBT cards
may be used in fewer locations, as
retailers and ATMs must be authorized
to accept EBT cards.

Among its provisions, the Middle
Class Tax Relief and Job Creation Act of
2012, Public Law (Pub. L.) 112-96,
requires states to maintain policies and
practices to prevent TANF assistance
from being used in any EBT transaction
(as defined at 42 U.S.C.
608(a)(12)(B)(iii)) in any liquor store;
any casino, gambling casino, or
gambling establishment; or any retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment.

The legislation at Section 4004(b) also
imposes a new reporting requirement as
well as a new penalty. Each state is
required to report annually to the
Department of Health and Human
Services (HHS) on its implementation of
policies and practices related to
restricting recipients from using their
TANF assistance in EBT transactions at
the prohibited locations. HHS will
reduce a state’s block grant by not more
than five percent of the state family
assistance grant in fiscal year (FY) 2014
and annually thereafter if the state fails
to comply with this reporting
requirement or if, based on the
information that the state reports, HHS
finds that the state has not implemented
and maintained the required policies
and practices. The statute provides the
Secretary of HHS the authority to reduce
the amount of the penalty based on the
degree of noncompliance of the state.

Finally, states are required under
Section 4004(c) of Public Law 112-96 to
include in their state TANF plans a
statement outlining how they intend to
implement policies and procedures to
prevent access to assistance through
EFTs at casinos, liquor stores, and
establishments providing adult-oriented
entertainment. The state plan also must
include an explanation of how the state
will ensure that (1) recipients of the
assistance have adequate access to their
cash assistance, and (2) recipients of
assistance have access to using or
withdrawing assistance with minimal
fees or charges, including an

opportunity to access assistance with no
fee or charges; are provided information
on applicable fees and surcharges that
apply to electronic fund transactions
involving the assistance; and that such
information is made publicly available.
This rule does not regulate the state
plan provisions at Section 4004(c) of
Public Law 112-96, but it incorporates
the statutory state plan language under
the Middle Class Job Creation and Tax
Relief Act of 2012. Following
publication of the final rule, HHS plans
to issue additional guidance regarding
the adequate access provision.

II. Notice of Proposed Rulemaking

HHS published a notice of proposed
rulemaking (NPRM) (79 FR 7127) on
February 6, 2014, to regulate the TANF
provisions in Section 4004(a) and (b) of
Public Law 112-96. The proposed rule
added new penalties for failure to report
or adequately demonstrate
implementation of the requirements
outlined in Public Law 112-96, defined
terms relevant to the new requirements,
specified when the penalty takes effect,
and identified how HHS will determine
whether a state warrants a penalty. It
also provided details regarding what
types of policies and practices HHS
would accept as complying with the
statutory requirements. In addition to
general comments, the NPRM sought
input from commenters regarding two
specific issues: TANF assistance
deposited directly in recipients’ bank
accounts and accessed with a personal
debit card, and internet transactions.

HHS received a total of 28 comments,
including comments from six states,
seven membership and research/
advocacy organizations, and three EBT
industry organizations. The remaining
commenters were members of the
public. We include a detailed summary
of comments as well as HHS’s responses
to comments in Section V of this final
rule. Public comments on the proposed
rule are available for review on
www.regulations.gov.

II1. Overview of Final Rule

The final rule amends the TANF
program regulations in the following
three ways: (1) It adds a requirement to
implement policies and practices to
prevent TANF assistance from being
used in any electronic benefit transfer
transaction in any: liquor store; any
casino, gambling casino or gaming
establishment; and any retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment, (2) it
adds a requirement to report on policies
and practices in an annual report, and
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(3) it adds a penalty for failure to report
on implementation and maintenance of
these policies and practices. In response
to comments on the proposed rule, we
have made changes in the final rule
where appropriate to address policy and
other concerns raised by commenters, as
well as to incorporate suggested
clarifications and improvements. In this
section, we provide an overview of the
final rule and generally describe major
changes in response to comments. A
more detailed summary of comments in
each area and reason for changes is
included in the section-by-section
discussion of comments later in this
final rule.

(1) When incorporating the
requirement at 45 CFR 264.60 to
implement policies and practices to
prevent TANF assistance from being
used in any electronic benefit transfer
transaction in any liquor store; any
casino, gambling casino or gaming
establishment; and any retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment, we
mirror the statutory language at Section
4004(a) of Public Law 112—-96. The
preambles to the NPRM and the final
rule provide details on the types of
policies and practices HHS would
accept as complying with the statutory
requirements, and identify those that do
not. In doing so, we identify that
different approaches may be acceptable
depending on the method of delivery
(EBT, EPC, or direct deposit). We also
correct an error we made in the NPRM
suggesting that bank identification
number (BIN) blocking was a potential
approach to preventing TANF assistance
from being used in POS terminals in the
specified locations. Finally, we reiterate
that states have a responsibility to
develop appropriate policies for
preventing TANF cash assistance
administered by state programs from
being used at any of the three types of
businesses, including those located on
tribal land. In general, we have provided
flexibility in meeting the statutory and
regulatory requirements so that states
may develop cost-effective
implementation strategies that fit within
the existing structures of state
operations.

We also have added the relevant
accompanying definitions to the TANF
regulations at 45 CFR 264.0. Regarding
the definitions of the three types of
establishments, we have made some
changes to those we proposed in the
NPRM. For example, we are striking
from our definition of “retail
establishment which provides adult-
oriented entertainment in which

performers disrobe or perform in an
unclothed state for entertainment,” the
language, “such an establishment that
prohibits the entrance of minors under
the age specified by state law.”
Commenters noted that local
ordinances, rather than state law, apply
to such establishments, and can vary
considerably from jurisdiction to
jurisdiction. Since we are no longer
expanding upon the statutory definition,
we have deleted the definition of “retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment” from
§ 264.0. Rather, we encourage states to
exercise the flexibility provided by the
statute to build on the required
restrictions with respect to these
establishments, consistent with state
and local policies. Furthermore, in
response to comments suggesting we
quantify the term “primarily” in the
definitions for “‘casino, gambling casino,
or gaming establishment”” and “liquor
store,” we will defer to states’
reasonable interpretation of the law.
Additionally, we interpret Congress’s
use of “liquor” to refer to alcoholic
beverages broadly, rather than a narrow
definition that excludes alcoholic
beverages such as beer and wine.

We are clarifying that the broad
definition of ““electronic benefit transfer
transaction” includes transactions using
or accessing TANF funds in private
bank accounts because those funds may
be accessed by a TANF recipient in a
manner that the statutory definition
specifies, i.e., through use of a credit or
debit card, ATM, point-of-sale terminal,
or an online system for the withdrawal
of funds or the processing of a payment.
We subsequently discuss, see the
discussion of § 264.60, examples of
policies and practices that HHS
considers acceptable with regard to
personal accounts and debit cards. We
reiterate that the language used
demonstrates that Congress intended to
apply the requirements in Public Law
112-96 to EPCs. At the same time, we
agree with all commenters that Congress
did not intend to apply the
requirements to internet transactions,
pointing to language in the statute such
as “‘establishment,” “store,” “located in
a place,” and ‘“‘transactions in.”

(2) In order to add the requirement to
report on relevant policies and practices
to the TANF regulations, we are
amending 45 CFR parts 262, 264, and
265. The regulations at 45 CFR 262.3
and 264.61 tie the reporting requirement
to the penalty specified at 45 CFR
262.1(a)(16). We reiterate that we are
requiring an annual EBT report in order
to determine whether states have

maintained the required policies and
practices in each fiscal year following
FY 2014. One commenter suggested that
the statute does not provide authority
for annual reporting, maintaining that
the statute obligates HHS to impose a
penalty only if a state fails to submit one
required report; that state would be
subject to a penalty for FY 2014 (for its
failure to report by February 22, 2014)
and each fiscal year until it submits a
report. We disagree with this
interpretation and do not believe that it
comports with the statute.

In response to suggestions for ways to
ease the reporting burden, we have
incorporated this reporting requirement
in the Annual Report on TANF and
MOE Programs under 45 CFR
265.9(b)(10), rather than requiring the
submission of a separate EBT report.
Accordingly, we are amending the
regulation at 45 CFR 265.9(b).

We continue to require that the
reports address specific areas that will
allow us to determine whether states
have implemented policies and
practices that comply with the statutory
requirements. The NPRM identified
these areas as follows: Identifying
locations; methods to prevent use of
TANTF assistance via EBT transactions in
restricted locations; monitoring; and
enforcement of compliance. With this
final rule, we are providing clearer
descriptions of the type of information
we are requesting. For example, we have
amended the request for information on
“monitoring,” to “ongoing monitoring
to ensure policies are being carried out
as intended,” and instead of
“enforcement of compliance,” this
component should read “responding to
findings of non-compliance or program
ineffectiveness.” This way, we do not
imply that specific practices, such as
monitoring of transaction reports, are
required. At the same time, we would
like reports to describe how states will
review and evaluate the policies and
practices implemented, and correct for
non-compliance and ineffectiveness. In
sum, in 45 CFR 265.9(b)(10), the four
areas we are requiring states to address
in their reports are: (1) Procedures for
preventing the use of TANF assistance
via electronic benefit transfer
transactions in any liquor store; any
casino, gambling casino, or gaming
establishment; and any retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment; (2)
how the state identifies the locations
specified in the statute; (3) procedures
for ongoing monitoring to ensure
policies are being carried out as
intended; and (4) how the state
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responds to findings of non-compliance
or program ineffectiveness. Finally, we
have reduced the burden hour estimate
described in the Paperwork Reduction
Act section of this final rule, as initial
reports have been submitted and
subsequent reports should not be as
time-consuming.

(3) We are amending 45 CFR 262.1
and 264.61 to add the penalty for failure
to report or demonstrate
implementation and maintenance of
these policies and practices. At 45 CFR
262.62, we specify that this penalty will
be imposed for FY 2014 and each
succeeding fiscal year in which a state
fails to submit a report that
demonstrates it has implemented and
maintained the relevant policies and
practices. Even though one commenter
suggested that this approach exceeds
our statutory authority, we maintain
that the statute allows HHS to impose a
penalty in “each succeeding fiscal year
in which the State does not demonstrate
that such State has implemented and
maintained such policies and
practices.” Furthermore, in response to
commenters’ recommendations, we
have added language to the regulation
related to reducing the penalty based on
the degree of noncompliance. We also
clarify in the regulations that states are
not held responsible for individuals’
fraudulent activities, as provided by the
statute.

IV. Statutory Authority

This final rule is being issued under
the authority granted to the Secretary of
Health and Human Services (HHS) by
the Middle Class Tax Relief and Job
Creation Act of 2012 (Pub. L. 112-96),
Section 408 of the Social Security Act
(42 U.S.C. 608), Section 409 of the
Social Security Act (42 U.S.C. 609), and
Section 1102 of the Social Security Act
(42 U.S.C. 1302), which authorizes the
Secretary to make and publish such
rules and regulations, not inconsistent
with the Act, as may be necessary to the
efficient administration of functions
under the Act.

The statute at 42 U.S.C. 617 limits the
authority of the federal government to
regulate state conduct or enforce the
TANF provisions of the Social Security
Act, except as expressly provided. We
have interpreted this provision to allow
us to regulate where Congress has
charged HHS with enforcing certain
TANF provisions by assessing penalties.
Because the legislation includes a TANF
penalty, HHS has the authority to
regulate in this instance.

V. Section-by-Section Discussion of
Comments and Regulatory Provisions

Part 262—Accountability Provisions—
General

The final rule in part 262 adds new
penalties for failure to report or
adequately implement the new
requirements outlined in Public Law
112-96, specifies when a penalty takes
effect, and identifies the reporting form
that HHS will use to determine whether
a state warrants a penalty.

Section 262.1 What penalties apply to
States?

Sec. 4004(b) of Public Law 112—-96 at
Sec. 409(a)(16) of the Social Security
Act (the Act) creates a new TANF
penalty. As provided in the statute, the
penalty will be imposed if a state fails
to report to HHS its implementation of
the policies and practices to prevent
assistance provided under the state
program funded under this part from
being used in any electronic benefit
transfer transaction in: (i) Any liquor
store; (ii) any casino, gambling casino,
or gaming establishment; or (iii) any
retail establishment which provides
adult-oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment.
Furthermore, HHS may impose a
penalty if it determines, based on the
information provided in a state report,
that the state has not demonstrated that
it has implemented and maintained
such policies and practices. This
penalty may be imposed for FY 2014
and each succeeding fiscal year in
which a state does not demonstrate that
it has implemented and maintained
such policies and practices. If HHS
determines that the state should be
subject to a penalty, it will reduce the
state family assistance grant in the
succeeding fiscal year by five percent, or
a lesser amount based on the degree of
noncompliance. States should note that
the regulations at 45 CFR 262.4 through
262.7, concerning the processes for
appealing a penalty, presenting a
reasonable cause justification, and
submitting a corrective compliance
plan, apply to the new penalty added to
45 CFR 262.1.

Accordingly, this final rule adds
paragraph (i) to § 262.1(a)(16) to provide
that a penalty of not more than five
percent of the adjusted State Family
Assistance Grant (SFAG) will be applied
for failure to report annually as part of
the Annual Report on TANF and MOE
Programs under 45 CFR 265.9(b)(10), on
the state’s implementation of policies
and practices related to these prohibited
EBT transactions. The final rule also
adds paragraph (a)(16)(ii) to provide that

a penalty likewise will be applied for
FY 2014 and each succeeding fiscal year
if the state does not demonstrate that it
has implemented and maintained such
policies and practices. Note that if a
state fails to submit a report for a fiscal
year and, when it ultimately submits a
report, also fails to demonstrate its
implementation of policies and
practices, the combined penalty will not
exceed five percent of its adjusted
SFAG. Conforming changes have been
made at § 262.1(c)(2) to add reference to
the penalties in paragraphs (a)(16)(i) and
().

Comment: A few commenters
remarked on the penalty calculation,
suggesting that the rule mirror the
statute’s allowance for the Secretary to
reduce penalties based on the degree of
noncompliance and clarify that states
are not responsible for fraudulent
activity by any individual receiving
TANTF assistance in an attempt to
circumvent the policies and practices
required by section 608(a)(12). Further,
commenters were concerned that the
proposed rule does not adequately
explain how the “degree of
noncompliance” will be determined or
how it would be translated into the
penalty amount.

Response: While we included
language related to reducing the penalty
based on the degree of noncompliance
and clarifying that states are not held
responsible for individuals’ fraudulent
activities in the preamble of the NPRM,
we agree that this language should also
be added to the regulation. We have
added language in §§262.1(a)(16) and
264.61 to address the statutory
provisions. At the same time, we note
that while states are not held
responsible for an individual’s
fraudulent activities, reoccurring
fraudulent activity could be an
indication of deficiencies in a state’s
policies and practices and should be
addressed.

When determining “degree of
noncompliance”” with respect to reports
submitted after the deadline, the
Secretary may take into account factors
such as the length of time a report was
late and any extenuating circumstances
that may have caused late reporting.
When determining “degree of
noncompliance” with respect to
inadequate policies and practices, the
Secretary may consider the steps taken
to develop policies to comply with the
requirements (even if not fully
implemented), whether there are
procedures related to identifying some
or all of the types of locations specified
in the statute, whether procedures take
into account transactions at both ATMs
and POS terminals, and whether the
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state provides information for some or
all of the components required in the
annual report (described later in this
preamble).

Comment: One individual commented
that imposing a penalty will be
counterproductive because financial
sanctions may inhibit a state’s ability to
implement EBT policies and practices,
suggesting we increase the compliant
states’ block grants, provided that they
consult and provide technical assistance
to non-compliant states.

Response: The statute requires a
penalty for failure to meet the
requirements of the statute; however,
before we impose a financial penalty,
states may request reasonable cause or
submit a corrective compliance plan in
response to a penalty, as provided at
sections 409(b) and (c) of the Social
Security Act. We do not have the
authority to increase compliant states’
block grants.

Section 262.2 When do the TANF
penalty provisions apply?

The final rule amends § 262.2 to add
new paragraph (e) indicating that the
penalty for failure to report on how the
state is implementing and maintaining
policies and practices to prevent
assistance from being used in electronic
benefit transfer transactions in specified
locations will be imposed for FY 2014
and each succeeding fiscal year in
which the state does not demonstrate it
has implemented and maintained the
policies and practices in accordance
with 45 CFR 264.60.

Comment: One state commented that
the statute does not require an annual
reporting requirement. Rather, the
commenter argued the statute required
HHS to impose a penalty on an annual
basis on states that had not submitted a
report by February 22, 2014, and each
subsequent year it had still not
submitted a report. In other words, if a
state submitted its initial report that
describes the policies it implemented
and how it will maintain them, it had
met the requirements of the law and can
no longer be subject to a penalty. On the
other hand, a state that did not submit
the initial report by February 22, 2014,
would be subject to a penalty for FY
2014, as well as each fiscal year until it
submits a report.

Response: We do not agree with this
interpretation and do not believe that
the statutory requirements, particularly
the requirement that states demonstrate
that they are implementing and
maintaining the relevant policies and
practices, can be met through a one-time
report. The statute provides that HHS
shall impose a penalty in “each
succeeding fiscal year in which the

State does not demonstrate that such
State has implemented and maintained
such policies and practices.” Through
these reports, we must assess whether
states are implementing and
maintaining EBT policies and practices
to determine whether or not we should
impose a penalty.

Section 262.3 How will we determine
if a State is subject to a penalty?

This final rule amends § 262.3 by
adding a new paragraph (g) to specify
that in order to determine if a state is
subject to a penalty under 45 CFR
262(a)(16)(i) and (ii), HHS will use the
submission of the initial report that was
due by February 22, 2014, and
beginning in FY 2015, the Annual
Report on TANF and MOE Programs
under 45 CFR 265.9(b)(10). We are
amending the Annual Report on TANF
and MOE Programs under 45 CFR
265.9(b) in order to include reporting for
electronic benefit transfer transaction
policies and practices. The Annual
Report on TANF and MOE Programs at
45 CFR 265.9(b) is due at the same time
as the fourth quarter TANF data report,
within 45 days following the end of the
fourth quarter. Note that this reporting
requirement is distinct from the
provisions of Public Law 112-96 related
to additional state plan requirements
(see Sec. 4004(c)).

Comment: We received a number of
comments raising concerns about a
separate annual electronic benefit
transfer transaction report requirement.
They argued this requirement places an
undue reporting burden on states and
contradicts the intent of the statute. One
commenter believed that because the
statute requires states to describe their
EBT policies and practices in the state
plan, they will already be providing
consistent reports on implementation,
and should not be required to submit an
additional report. A number of states
recommended we use the state plan or
the Annual Report on TANF and MOE
programs as the reporting mechanism.

Response: We agree that the Annual
Report is an effective reporting
mechanism and will ease the reporting
burden on states. As described below,
with this final rule, we are amending
§265.9(b) of the TANF regulations to
add to the annual report a section for
states to describe their policies and
practices related to electronic benefit
transfer transactions.

Part 264—Other Accountability
Provisions

Subpart A—What specific rules apply
for other program penalties?

The final part 264 explains in further
detail what HHS expects of states when
implementing the new requirements of
Public Law 112-96 by specifying the
policies and practices required,
providing relevant definitions, and
addressing consequences if a state fails
to meet the requirement.

Section 264.0 What definitions apply
to this part?

In order to clarify the types of
locations where states are required to
prohibit the use of TANF assistance via
electronic benefit transfer transactions
and to ensure that the policies and
practices are applied consistently
between states, we are amending
§ 264.0(b) to define the terms included
in Section 4004 of Public Law 112-96.
The following is a discussion of the
definitions of the terms in alphabetical
order.

Casino, Gambling Casino, or Gaming
Establishment: As we mentioned in the
NPRM, the statute provides exclusions
to the phrase “casino, gambling casino,
or gaming establishment,”” but does not
provide a further definition. One such
exclusion refers to establishments that
offer casino, gambling, or gaming
activities incidental to the principal
purpose of the business. With this
exclusion in mind, we proposed to
interpret the statutory reference to
““casino, gambling casino, or gaming
establishment” to mean an
establishment with a primary purpose of
accommodating the wagering of money.
Based on the statutory definition
provided, this does not include a
grocery store which also offers, or is
located within the same building or
complex as a, casino, gambling, or
gaming activities, or any other
establishments where such activities are
incidental to the principal purpose of
the business. We are not making any
changes to this proposed definition in
this final rule.

Comment: Generally, commenters
agreed with our definition, but also
provided suggestions to address specific
concerns. For example, one state and
one advocacy organization stated the
definition does not address co-joined
businesses such as a hotel, grocery store,
or restaurant connected to or within the
casino. In order to clarify the definition
and ensure that it could not be
interpreted broadly, one commenter
recommended that we add language that
prohibits the entrance of minors under
the age specified by state law, similar to
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that in the proposed definition of
“Retail establishment which provides
adult-oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment.”
Response: We disagree that language
that related to prohibiting the entrance
of minors under the age specified by
state law is necessary, and we do not
believe it solves the problem the
commenters identified. The law
addresses co-joined businesses by
excluding from the definition a grocery
store which also offers, or is located
within the same building or complex as
a casino, gambling, or gaming activities.
We defer to a state’s reasonable
interpretation of the statute, to
determine what other types of
establishments that the statute excludes
from the definition of “casino, gambling
casino, or gaming establishment,”
including co-joined businesses.
Comment: One state is concerned
with the phrase, “‘an establishment with
a primary purpose of accommodating
the wagering of money.” The regulatory
definition does not quantify what
“primarily”” means. Because this is one
area where regulations could provide
consistency between states, it
recommends establishing criteria states
can apply in making this determination.
Response: We defer to states’
reasonable interpretations on this part of
the definition. States may have different
approaches of determining whether a
business satisfies this standard, and we
do not find it necessary to draw a line,
or to impose uniformity here, while we
provide flexibility in other areas.
Electronic Benefit Transfer
Transactions: The final rule will
incorporate the statutory definition of
“electronic benefit transfer transaction,”
which is “the use of a credit or debit
card service at an automated teller
machine, point-of-sales terminal, or
access to an online system for the
withdrawal of funds or the processing of
a payment for merchandise or service.”
Comment: Our NPRM noted the broad
nature of this language and that
questions had been raised about
whether it includes TANF assistance
deposited directly by a state into a
recipient’s bank account (i.e., via EFT)
and accessed with a personal debit card.
We requested comments related to
whether states and banks have, or
reasonably could have, the capacity to
apply the EBT transaction restrictions to
assistance funds deposited in private
bank accounts and to monitor whether
recipients use such funds in a
prohibited manner. We received many
comments responding to this request, all
of which were in agreement that the
requirements should not be applied to

personal debit cards, supporting their
recommendations with information
pertaining to the following: (1)
Infeasibility, (2) negative consequences
that would result from applying the
requirements to personal debit cards,
and (3) Congressional intent.

Although one commenter
acknowledged that it may be
theoretically possible for a deposit
account to consist of a sub-account for
TANF funds and a subaccount for all
other funds, all agreed that
implementing such a requirement
would be practically infeasible. If
implemented, the banks would face
requirements to identify customers who
receive cash benefits, determine the
dollars in a checking or savings account
that are “TANF” dollars versus wages or
other income from the state, such as
child support. Requiring the entire
United States banking system to develop
the appropriate capabilities (TANF
funds recipients could have deposit
accounts at any of the nearly 7,000
banks and thousands more credit unions
in the U.S.) would result in an
extraordinary burden and high costs.
While one commenter stated that the
banks would need to develop the ability
to monitor where funds are used, as
there is no current mechanism for a
state to monitor the use of such funds,
another stated that current bank
infrastructure could not support
identification of individual retailers.
Commenters emphasized that the
capacity and infrastructure to apply the
requirements to personal bank accounts/
debit cards simply do not exist at this
point, and the costs that would need to
be devoted to this effort would not
outweigh the benefit.

A few commenters maintained that
because states could not actually
implement procedures in order to
comply with this requirement, they
would have to discontinue the option of
direct deposit. One commenter
maintained that even if states provided
the option of direct deposit, the
difficulties with applying the statutory
requirement to TANF assistance in
personal bank accounts would provide
disincentives for banks to work with
TANF customers. Commenters argued
these would be unfortunate
consequences of this legislation because
there are many benefits of being
“banked” (e.g., the ability to avoid
unnecessary fees for accessing benefits
and paying bills, promoting savings and
financial management, permitting TANF
recipients to build a credit history, etc.).
Commenters emphasized that
diminishing the ability of TANF
recipients to establish and maintain
bank accounts conflicts with the broader

TANF goals of promoting work and self-
sufficiency, and that HHS should be
encouraging states to provide benefits
through direct deposit, not discouraging
it.

Finally, a number of commenters
maintained that Congress did not intend
to include transactions with personal
debit cards within the definition of
“electronic benefit transfer transaction”
in Public Law 112-96, and that only
accounts established by a government
agency were intended to fall within
Congress’s definition of EBT systems.

Ultimately, all commenters
recommended that the restrictions not
extend to TANF funds deposited into
private bank accounts. One advocacy
group recommended that if, in the
future, there is sufficient evidence that
TANF assistance recipients’ use of bank
accounts to purchase prohibited goods
and services threatens the integrity of
the TANF program, any new expansion
of the current restrictions should be
added only within the context of a full
TANF reauthorization.

Response: HHS considered all of the
comments received. The broad statutory
definition of “electronic benefit transfer
transaction,” applies to TANF funds
deposited in private bank accounts
because the funds can be accessed using
a credit or debit card, ATM, point-of-
sale terminal, or an online system for
the withdrawal of funds or the
processing of a payment. However, HHS
recognizes that TANF recipients may
have private bank accounts that include
TANF funds as well as income from
other sources, including earnings from
employment, refundable tax credits for
working families, and child support.
Because there is currently no feasible
way to distinguish TANF funds from
other sources in a private bank account,
states are responsible for implementing
policies and practices that apply to
transactions using or accessing TANF
funds directly deposited in private bank
accounts, only in cases where TANF is
the sole source of funds in those
accounts. Further, given the current
state of technology, we have concluded
that there is no feasible enforcement
mechanism for funds in private bank
accounts, and therefore the state may
meet the requirements of this regulation
by providing notice to recipients that
they cannot access TANF funds from
private bank accounts at a prohibited
location.

Comment: One state maintained that
the definition of “electronic benefit
transfer transaction” should not include
EPCs, which the state described as
“non-government issued, payee owned,
pre-paid debit card loaded via
‘electronic funds transfer.””” The
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commenter maintained that only
accounts established by a government
agency were intended to fall within
Congress’s definition of EBT systems.

Response: HHS disagrees with the
state’s reading of the statute, given the
definition of “electronic benefit transfer
transaction” is so broad, as discussed
above.

Comment: We received many
comments regarding whether or not
internet transactions should be included
in the definition of “electronic benefits
transfer transaction.” All commenters
agreed that the regulations should not
extend to internet transactions,
particularly at this time. A few
commenters noted that language in the
statute, such as ‘“‘establishment,”
“store,” “located in a place,” and
“transaction in,” suggests that the intent
of Congress was to prevent TANF
benefits from being used at certain
physical locations. One commenter
stated that the term “online system” in
the definition of ““electronic benefit
transfer transaction” is vague because
one may interpret it as payments made
in near real time, such as the use of
debit cards for purchases at a merchant
location, or as the purchase of goods
and services over the internet. The
commenter argued most consumers
understand “online system” to include
purchases of goods and services via the
internet, but suggests that we clarify this
in the regulation. Another commenter
argued that Congress intended to create
an enforceable approach by limiting
transactions to physical locations. While
this comment did not object on
principal to regulating internet
transactions, it, along with responses
from other commentators, explained
that the logistics of applying this
restriction to internet transactions
would be unfeasible. Some comments
suggested that the restrictions should
apply if and when states can feasibly
monitor such transactions and/or when
data shows that online TANF assistance
spending on prohibited goods and
services becomes a major problem.

Response: We agree the terms
“establishment,” “store,” “located in a
place,” and “transaction in”’ point to
Congress’s intent to apply the
requirements only to physical locations
and not internet transactions. Therefore,
the regulations do not apply to web-
based transactions. If the technology
allows, a state has the flexibility to
restrict internet transactions with EBT
cards, but federal law does not require
it.

Liquor Store: The final rule will
incorporate the statutory definition of
“liquor store,” which is “any retail
establishment which sells exclusively or

primarily intoxicating liquor. Such term
does not include a grocery store which
sells both intoxicating liquor and
groceries including staple foods (within
the meaning of section 3(r) of the Food
and Nutrition Act of 2008 (7 U.S.C.
2012(r))).”

Comment: Five commenters
commented on the definition of “liquor
store,” with most supporting the
approach of mirroring the definition in
the statute. We also received a few
recommendations for clarifying the
definition. For example, one state
highlighted the fact that the regulatory
definition does not quantify what
“primarily”” means, and that this is one
area where regulations could provide
consistency between states by
establishing certain criteria states can
apply in making this determination.

Response: Regarding the
recommendation to quantify what
“primarily” means, just as in the
definition of “casino, gambling casino,
or gaming establishment,” we defer to
states’ reasonable interpretations on this
part of the definition. States may have
different ways of determining whether a
business satisfies this standard, and we
do not find it necessary to draw a line,
or to impose uniformity here, while we
provide flexibility in other areas.

Comment: A few commenters pointed
out that “liquor” has a very specific
definition that sets it apart from other
types of alcoholic beverages such as
beer and wine. The commenters
maintained that since the term “liquor”
is used instead of “alcohol,” places that
sell beer and wine only do not fall
under this definition. They
recommended that states should be
given the flexibility to implement the
definition in a way that best suits their
state and local laws and population.

Response: We disagree and continue
to interpret Congress’s use of “liquor” to
refer to alcohol broadly, including beer
and wine, so that the term “liquor store’
is inclusive of locations that serve
primarily alcoholic beverages.

Retail Establishment which Provides
Adult-Oriented Entertainment in which
Performers Disrobe or Perform in an
Unclothed State for Entertainment: In
the NPRM we proposed to clarify the
intended locations to which restrictions
apply, by adding “such an
establishment that prohibits the
entrance of minors under the age
specified by state law” to the statutory
definition. However, after considering
the comments received and for the
reasons discussed in the response
below, we have decided against adding
this language to the statutory definition.
Since we are no longer expanding upon
the statutory definition, we are not

s

including this term in the list of
definitions at 45 CFR 264.0 of the final
regulation.

Comment: Seven commenters
commented on the proposed definition
of “retail establishment which provides
adult-oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment.”
Only one commenter believed that it
accurately described the types of
locations where Congress intended to
restrict access, and provided states with
sufficient clarity to implement these
provisions. All other commenters
expressed concern about the statement
we proposed to add to the statutory
definition. They believed the proposed
regulation expands the scope of
prohibited establishments as it might be
read to include book stores or
establishments that serve liquor by the
drink, and maintained that the statutory
wording is clear and should be retained.
Some comments also noted that not all
states have a state law establishing
entrance restrictions based on age with
respect to places that provide
entertainment where performers disrobe
or perform in an unclothed state. In
many states, local ordinances rather
than state law apply to such
establishments, and can vary
considerably from jurisdiction to
jurisdiction.

Response: While we disagree that the
addition of “such an establishment that
prohibits the entrance of minors under
the age specified by state law”” expands
the scope of prohibited establishments,
we understand it can be problematic
given the variation among states
regarding whether state laws or local
ordinances apply to these types of
establishments. We are therefore
removing this language and encourage
states to exercise the flexibility provided
by the statute to build on the required
restrictions, with respect to any of these
types of establishments, consistent with
state and local policies. The term “retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment” itself
is descriptive and specific, so we have
decided it is not necessary to add a
definition at § 264.0.

Comment: One commenter noted that
we interpreted the statutory definition
as applying beyond live entertainment,
specifically to theaters and cinemas
where state law prohibits entrance to
minors under the age specified by state
law. This commenter recommended that
the restriction be limited to
establishments that provide live
entertainment.
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Response: We disagree that the statute
applies only to establishments that
provide live adult entertainment. We
see no reason to exclude stores and
theaters that exclusively or primarily
sell or feature adult-oriented videos and
movies.

Section 264.60 What policies and
practices must a State implement to
prevent assistance from being used in
electronic benefit transfer transaction in
locations prohibited by the Social
Security Act?

This final rule adds § 264.60 under
subpart A, which requires states to
implement policies and practices to
prevent assistance (defined at
§260.31(a)) provided with federal TANF
or state TANF MOE funds from being
used in any electronic benefit transfer
transaction in any: (a) Liquor store; (b)
casino, gambling casino or gaming
establishment; or (c) retail establishment
which provides adult-oriented
entertainment in which performers
disrobe or perform in an unclothed state
for entertainment. The NPRM often used
the phrase “policies and procedures” in
the discussion of this section. The final
rule revises the language, instead
referring to “policies and practices,” in
order to mirror the statutory language.
As we proposed in the NPRM, HHS will
accept any reasonable approaches that
further these goals and comply with the
statutory and regulatory requirements.
States’ policies and practices must
prohibit the use of TANF funds at the
specified locations, while ensuring
reasonable access to cash assistance, as
directed by Congress.

Comment: We received several
comments from states supporting our
statements in the NPRM that states
would have “flexibility in determining
appropriate policies and practices’ and
that we would accept “any reasonable
approaches” states use to implement the
transaction restrictions. For example,
one commenter commented that we
should not use our authority within this
law to restrict state flexibility without a
compelling reason, and that we should
make reasonable choices that help
promote employment and economic
self-sufficiency (to the extent that the
ambiguity in the statutory language
allows). Additionally, a few commenters
argued that as technology evolves
rapidly, regulations should allow room
for approaches that have not been
developed at this time. On the other
hand, a few commenters stated that we
should “provide more of a standard so
that there is more consistency in the
calculation and then the
implementation of the penalties.” One
advised that an over-arching framework

for implementing the restrictions in the
law should be shaped by the goals of
TANF, and that we should avoid overly-
broad interpretations of the law that
would undercut rather than further the
Congressional intent to bolster public

confidence in TANF’s program integrity.

Another suggested that the proposed
rule needs to be more stringent.

Response: We believe that, given the
various types of systems states use to
deliver TANF assistance, it is important
to provide states flexibility to
implement policy and practices that
comply with these statutory and
regulatory requirements. Our intention
is to inform states of their options while
ensuring they fulfill the provisions of
the law. These options include:
Requiring that third-party processor
agreements include language related to
the TANF prohibitions; requiring
retailers to meet certain eligibility
criteria in order to accept EBT cards or
EPCs; reviewing and revising state
licensing requirements for casinos,
liquor stores, and adult entertainment
venues to include conditions for license
issuance related to restricting TANF
benefit use; amending or creating new
educational materials for cardholders
and retailers; pre-screening retailers
prior to authorizing them to accept EBT
cards; engaging EBT vendors to
determine possible procedures for
identifying electronic benefit transfer
transactions with TANF assistance at
prohibited locations; requiring
cardholders to agree in writing not to
use TANF assistance at prohibited
locations as a condition of receipt;
engaging relevant business owners, for
example through the appropriate state
licensing agencies, and instructing
retailers to refuse EBT cards or EPCs at
their locations; requiring that relevant
business owners or ATM owners post a
notification that EBT cards or EPCs may
not be used for purchases or cash
withdrawal at prohibited locations.
While states may impose sanctions,
assign a protective payee, or impose a
conciliation process for individuals
found in violation, the statute does not
require that states do so.

In their initial reports, a few states
described procedures that involve
informing recipients and/or owners of
the restricted businesses of the rules
(e.g., via letter, flyer, or brochure;
posting information on TANF and
regulatory agencies’ Web sites;
displaying posters that detail the EBT
restrictions in relevant establishments
or local welfare offices), without taking
additional actions that aim to ensure the
relevant parties are complying with the
policy. Absent final rules, ACF accepted
such approaches as complying with the

statutory requirements. However, with
the publication of this final rule, we
clarify that notification approaches are
only sufficient in situations where
further action is not feasible, such as in
the case of TANF funds accessed from
private bank accounts or TANF funds
used in other states. Where possible, we
expect states to implement procedures
that enforce policies, and take corrective
actions when instances of non-
compliance or ineffectiveness are
identified.

Comment: One state pointed out that
§264.60 leaves out the key words ““as
necessary” following the phrase, “states
are required to implement policies and
practices.” Another state suggested
replacing the word “use” with “‘access”
in the proposed § 264.60 heading and
elsewhere in the narrative to carry a
clearer meaning.

Response: We agree that the words
““as necessary”’ should be added to the
regulation in order to be consistent with
the statute. Regarding the proposed
language change from “use” to “access,”
the statute itself refers to “use in
electronic benefit transfer transaction.”
We think the best approach is to track
the statutory language as much as
possible. Therefore, we maintain the
current text.

Comment: A few commenters
expressed concern with approaches that
focus on penalizing individuals rather
than preventing transactions in the first
place, as they do not further public
support for the program and place too
much of the burden for compliance on
recipients. Yet another commenter
stated that we should not encourage
states to have vendors post public signs
because they unfairly stigmatize and
shame public benefits recipients. These
commenters suggested that we indicate
to states that if a non-systemic approach
to preventing TANF EBT use at
prohibited locations (e.g., centralized
electronic blocking of prohibited
transactions) is not reasonably effective,
then compliance actions will require a
more systemic approach to prevention.
They also argued that we should stress
that prevention rather than severity of
penalties furthers the goal of the
legislation.

Response: We appreciate this
suggestion, and while we encourage
comprehensive policies and practices
that involve more than one method of
preventing TANF EBT use at prohibited
locations (e.g., notices to merchants
coupled with monitoring of transaction
records), we do not prescribe one
specific approach or set of approaches.
The intent of the law is to prevent
transactions in the designated locations,
and there is good reason to believe that
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prevention cannot be achieved by
placing the entire burden on the
individual. At the same time, given the
broad discretion that states have under
TANF, we do not believe that there is
a basis for us to require any specific
approach so long as a state’s approach
is reasonable.

We do encourage states to
periodically evaluate the effectiveness
of their policies and practices, and
adapt or revise them as necessary. In
doing so, they maintain the flexibility
afforded by the regulation to implement
either systemic or non-systemic
approaches. We have suggested a
number of options for how states may
structure policies. We require states to
describe how they plan to correct for
non-compliance and ineffectiveness in
the annual report.

Comment: Two commenters stated
that bank identification number (BIN)
blocking at the point of sale cannot be
done systematically as of now, though
they do point out it is possible at ATMs.
One of these commenters also suggested
that we require that a TANF agency or
its EBT vendor notify relevant
merchants that they must contact the
third party processor (that routes
electronic transactions through the
commercial debit and credit networks)
with which they have a processing
agreement and request that the third
party processor disable or remove EBT
access from their (the relevant
merchant’s) account. Further, the
commenter suggested that we require
merchants to have their processors send
the merchant category code in the
authorization message when an EBT
card is swiped at the point of sale, and
the TANF agency or its EBT vendor
could then make a decision to approve
or decline the transaction based on the
merchant category code. Yet another
commenter suggested that it would be
easiest for states to require that all
existing ATMs be reprogrammed and
merchants would then have to apply to
determine if they could be authorized to
use EBT funds.

Response: We apologize for our error
in stating that a state may systematically
prevent transactions via BIN blocking at
the point of sale. Additionally, we
appreciate these commenters’
suggestions for ways states may comply
with the statute, but note that, as we
explained above, we do not prescribe
any one approach for states to
implement. Again, states may develop
approaches that are cost effective and fit
within the existing structure of state
operations, yet at the same time meet
the requirements of the law.

Comment: One state recommended
that we identify and address the

differences between EBT and EPC when
discussing the options for complying
with the requirements, in particular
with respect to the four components of
reports. Specifically, HHS should
acknowledge that EPC and EBT cards
are subject to different federal laws and
regulations, as well as industry and
network standards depending on the
type of card, then discuss options and
any unique limitations or issues for
policies and procedures related to each
type of card within each component.

Response: We understand the unique
challenges associated with EPCs, and
we have been mindful of limitations as
we have reviewed state reports. For
example, we are aware that banking and
privacy laws prevent states from
receiving transaction information that
would allow them to track the places
where individuals redeem their benefits
(with very limited exceptions). The
Privacy Act of 1974 (at 5 U.S.C. 552a)
protects individuals’ information
maintained by federal agencies and the
federal Right to Financial Privacy Act
(at 12 U.S.C. 3401) protects personal
and financial information of bank
customers from disclosure to
governmental agencies by banks and
their agents. We are mindful of the
limitations and will take them into
consideration as we review state reports.
States that use EPCs described in their
initial reports policies and practices
including: Blocking certain merchant
category classification codes so as to
prohibit the usage of the cards in
businesses meeting the definition
within the law; conducting outreach to
businesses to educate impacted vendors
and retailors on the prohibition;
ensuring recipients are aware of the
prohibition by informing applicants and
re-applicants through notification; and
assigning a protective payee to cases
where it comes to the attention of the
county eligibility worker or the TANF
program administrator that an adult
member of the household has
demonstrated inappropriate use of
funds. Regarding monitoring
procedures, in its initial EBT transaction
report submitted by the February 22,
2014 deadline, one state described a
process for sending an electronic file to
IRS approximately once a month for all
new and current recipients in order to
identify any gambling winnings claimed
on tax returns; this information is used
as a lead to determine possible fraud.
Another state’s EBT transaction report
explained that the state TANF program
receives a monthly Program Market
Segment Report from the financial
institution that issues the state’s EPCs.
The Program Market Segment Report

displays merchant category codes, the
cardholder count that completed a
transaction at each type of business, the
number of transactions completed, the
percent of the total transactions by
merchant category code, and the
transaction amount by merchant
category code. This information allows
the state to monitor card and transaction
activity.

Comment: One state commented that
states that have commingled funds in
EBT accounts, such as child support
funds, should not be required to restrict
access to non-TANF programs. One state
suggested that regulations should allow
flexibility in this area and allow states
to define policies and practices that
restrict TANF but allow access for the
other cash program benefits comingled
with the TANF funds in the EBT
accounts.

Response: We agree that states have
flexibility to define policies and
practices that restrict TANF but allow
access to the other cash program
benefits that may be on a benefit card.
We emphasize that the statutory
restriction here solely applies to TANF
assistance, not to child support funds or
to other family benefits or resources
other than TANF assistance.

Comment: A few commenters
expressed concern that certain terms in
the NPRM indicated we would not
support state flexibility, namely
“consistently applied,” “required to
block,” and ““adequately implement.”
The commenters suggested that using
such terms may lead states to feel
compelled to adopt specific suggestions.
A few commenters requested that we
not include a specific list of four
required reporting components (which
are identifying locations; methods to
prevent use of TANF assistance via EBT
transactions in restricted locations;
monitoring; and enforcement of
compliance) in regulations, as doing so
limits flexibility.

Response: It was not our intention to
limit state flexibility or be overly
prescriptive, but rather to ensure that
we receive complete reports describing
the procedures states have chosen to
implement to comply with the statutory
requirements. We maintain that for
states to demonstrate that they are
implementing the required policies and
practices, their implementation
strategies must address all four
components identified. At the same
time, states have flexibility within each
category with respect to the specific
policies and practices they choose to
implement. For further information on
this topic, see the discussion related to
§ 265.9 below, which explains our
actions in relation to this issue. As
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stated there, we are revising the text of
the four components, but not
eliminating the requirement.

Comment: We received a few
comments responding to suggestions
presented in the NPRM for how states
can identify locations specified in the
law. In particular, one state seems to
believe that we proposed requiring
states to maintain a list of the
establishments subject to the
restrictions, and for state TANF agencies
to provide a separate and additional
notification to impacted merchants. The
state recommended that we allow states
to comply with the requirements of
Public Law 112-96 by requiring the
appropriate state licensing agency to
notify the entities that license
businesses that are subject to the
prohibitions, through broader public
notice of the requirements for such
locations to restrict access, by
conducting periodic targeted reviews of
EBT transactions, by following up on
suspect locations, and by establishing
appropriate penalties for the venues
violating the restrictions. Additionally,
one commenter warned against relying
on internet searches, and suggested that
states attempt to work through national
associations of these businesses and
their state affiliates.

Response: We did not intend to imply
that we are requiring a particular
method for identifying locations subject
to the requirements. Similarly, we do
not require states to maintain a list of
affected businesses. We want states to
describe their processes for how they
identify locations subject to these
requirements in their reports. However,
because the method or combination of
methods states use for identifying
locations depends on the policies and
practices they implement, states should
have flexibility in deciding how best to
do so. For example, if a state’s policy
involves monitoring transaction reports,
“identifying locations” could mean
developing criteria for being able to
recognize on the transaction reports that
a transaction occurred at one of the
three types of locations (e.g., what
words or data elements do reviewers
look for?). A state that blocks access at
certain locations should describe its
procedures for determining which
locations should be blocked. Other ways
states may identify locations subject to
the TANF statutory requirements
include working with entities that
license businesses or national
associations of these businesses and
their state affiliates, using merchant
category codes, or having states apply
for an authorization to accept a state’s
benefit card based on the percentage of
their gross revenue that is derived from

the sale of alcoholic beverages, legalized
games of chance, sexually oriented
materials, coin-operated amusement
machines, etc.

Comment: We received one comment
in relation to preventing access to TANF
cash assistance by state programs at any
type of business specified in the law
that is located on tribal land. This
commenter believed we inappropriately
overstepped tribal authority because we
“extended” the requirements to tribal
programs.

Response: We reiterate that we are not
extending the requirements to tribal
TANF programs. We agree that Congress
did not apply these requirements to
TANF assistance administered by a
tribal TANF program. However, states
do have a responsibility to develop
appropriate policies for preventing
TANF cash assistance administered by
state programs from being used at any
of the three types of businesses,
including those located on tribal land,
to the extent practicable. As we stated
in the NPRM, we encourage states to
work with tribes to try to prevent state
TANF assistance from being used at the
prohibited locations on sovereign tribal
land. We would consider it sufficient for
states to provide notice to recipients
that the prohibition of use extends to
tribal lands.

Comment: We received two comments
related to whether a state should be
responsible for restricting use of its
TANTF assistance in another state. Both
maintained that it would be too
challenging and costly for states to
attempt to block transactions in
businesses located in other states and
recommended that we not require states
to restrict transactions at locations
outside their borders. At the same time,
Mlinois pointed out that this would not
prevent states from reviewing and
following up on cardholders’ out-of-
state spending of TANF benefits in the
three restricted t}(/ipes of businesses.

Response: We did not include a
discussion of this issue in the preamble
of the NPRM, and think it is important
to provide clarity in the final rule. States
are responsible for restricting
transactions using state-provided
assistance at prohibited locations
whether or not the transaction occurs
within the state. We recognize the
infeasibility of restricting transactions in
other states; and, therefore, the agency
would consider providing a notice to
recipients to be sufficient
implementation of a policy or practice
with respect to out-of-state transactions.

Comment: We received a few
comments regarding access and fees,
raising concerns about protections for
those living in isolated areas and noted

that the regulations do not provide any
exceptions or guidelines about how
states may ensure access to cash
assistance. Further, they highlighted
that the statute’s requirement to ensure
access to cash assistance and minimal
fees may benefit recipients, as the yearly
amount of surcharges associated with
cash assistance withdrawals is
extraordinarily high. To minimize fees,
they suggested that states allow a certain
number of free withdrawals per month
or eliminate withdrawal surcharges.
One commenter suggested that the
regulations should require states to
allow TANF recipients to choose
between benefits via direct deposit or an
EBT card. It also suggested that the
regulations should specify the ways in
which states may implement
guaranteed, surcharge free transactions
(e.g., free ATM balance inquiries and
surcharge subsidies), and HHS should
provide technical assistance to states
about promising practices for
guaranteeing access.

Response: We believe it is critical that
states take steps to ensure access to cash
assistance and minimize, or eliminate,
fees for families who are working
toward self-sufficiency. We strongly
encourage states to develop strategies to
ensure adequate access to benefits, such
as guaranteeing a minimum number of
free cash withdrawals per month or
providing new options for cash
assistance withdrawal in isolated areas.
We will continue to work with states on
an individual basis regarding these
strategies.

Finally, we want to reiterate that
while one of the new state plan
requirements at Sec. 4004(c) of Public
Law 112-96 conveys a clear emphasis
that states ensure adequate access to
cash assistance for recipients, this
language does not provide states the
option to avoid imposing a restriction at
an ATM or POS terminal located in any
of the three types of specified
businesses in order to ensure adequate
access. Rather, it conveys a
responsibility for states to take
corrective actions to increase locations
where TANF recipients may access their
cash assistance if they find that there are
an insufficient number of access points
in a geographic area.

Section 264.61 What happens if a state
fails to report or demonstrate it has
implemented and maintained the
policies and practices required in

§ 264.60 of this subpart?

We are adding a § 264.61 to address
the penalty associated with the new
requirements. Under paragraph (a), HHS
will impose a penalty of not more than
five percent of a state’s adjusted SFAG
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for failure to submit annually a report
demonstrating the state’s
implementation of policies and
practices to prevent EBT use in the
locations specified in Public Law 112—
96. Under paragraph (b), HHS will
impose a penalty of not more than five
percent of a state’s adjusted SFAG each
fiscal year succeeding FY 2014 in which
the state does not demonstrate it has
implemented and maintained the
required policies and practices. Note
that we have revised the phrasing we
used in the NPRM for the title of this
section in order to clarify that the
penalty will be imposed for a state’s
failure to demonstrate in the report its
implementation and maintenance of
policies and practices, rather than a
failure to implement and maintain the
policies and practices.

In order to meet this requirement,
states’ reports must fully explain the
policies and practices that are being
implemented and maintained. Note that
if a state submits a late report and once
submitted, also fails to demonstrate its
implementation of policies and
practices, the combined penalty will not
exceed five percent of its adjusted
SFAG. Any deficiencies that arise with
respect to a state’s reporting of its EBT
policies and practices in the Annual
Report (i.e., for failure to submit a
complete or timely report) will not
trigger a separate penalty under 45 CFR
262.1(a)(3) or 265.8.

All penalties will be imposed in
accordance with 45 CFR part 262, which
provides states with procedures for
appealing a penalty, and submitting a
reasonable cause justification or
corrective compliance plan.

Furthermore, Sec. 409(a)(16)(C) of the
Act, as amended by Sec. 4004(b) of
Public Law 112-96 provides HHS the
discretion to reduce the penalty amount
based on the degree of noncompliance
of the state. Sec. 409(a)(16)(C) of the
Act, as amended by Sec. 4004(b) of
Public Law 112-96, also specifies that
“Fraudulent activity by any individual
in an attempt to circumvent the policies
and practices required by Sec.
408(a)(12) shall not trigger a state
penalty under subparagraph (A);” as
such, HHS will not base any penalty on
such information. We have added
paragraphs (c) and (d) in this section of
the regulation, incorporating these two
provisions of the statute.

Please see discussion after 45 CFR
262.1 for comments and responses
related to these penalty provisions.

Part 265—Data Collection and
Reporting Requirements

Section 265.9—What information must
the state file annually?

In response to comments expressing
concern over the burden of having a
separate annual report due on February
22 of each fiscal year, we are amending
§265.9, by adding paragraph (b)(10) to
state that in accordance with §§ 264.60
and 264.61, a report of policies and
practices to prevent assistance (defined
at § 260.31(a)) provided with federal
TANF or state TANF MOE funds from
being used in any electronic benefit
transfer transaction in any liquor store;
any casino, gambling casino, or gaming
establishment; and any retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment. In an
effort to receive reports that demonstrate
whether states have implemented and
maintained the required policies and
practices, we are revising the Annual
Report on TANF and MOE Programs
under 45 CFR 265.9(b). In doing so, we
will require states to complete four
sections, specifying: (1) Procedures for
preventing the use of TANF assistance
via electronic benefit transfer
transactions in any liquor store; any
casino, gambling casino, or gaming
establishment; and any retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment; (2)
how the state identifies the locations
specified in the statute; (3) procedures
for ongoing monitoring to ensure
policies are being carried out as
intended; and (4) how the state plans to
respond to findings of non-compliance
or program ineffectiveness. We believe
that for states to demonstrate that they
are implementing the required policies
and practices, their implementation
strategies must address all four
components identified. At the same
time, states have flexibility within each
category with respect to the specific
policies and practices they choose to
implement.

Comment: We received several
comments responding to the expectation
that states establish and report annually
on policies and practices in four specific
areas identified in the NPRM, namely:
(1) Identifying locations; (2) preventing
the use of TANF assistance via EBT
transactions; (3) monitoring; and (4)
enforcement of compliance. While two
commenters agreed with our proposed
framework and believed it would
support the integrity of the program,
other commenters argued that following

this requirement would be labor
intensive, cost prohibitive, and contrary
to the philosophy of state flexibility in
a block grant program. Some argued that
states should have the flexibility to
develop policies and practices best
suited to them, which might not match
the four stated areas. One state argued
that requiring that reports address these
four areas exceeded statutory authority
and suggested that the four specific
areas serve as suggestions for state
policy rather than requirements. This
commenter further suggested that we
could require states to report on all four
specified components, but allow states
to determine whether to establish
policies in these areas or not. If a state
chose not to, it would assert that in the
report. One commenter characterized
these four specific components as
requirements beyond those in the
statute, and that they should not be
made mandatory.

Response: We disagree with the
suggestion that requiring this reporting
exceeds statutory authority, as the
statute provides us the authority to
reduce a state’s block grant if the
“Secretary determines, based on the
information provided in State reports,
that any State has not implemented and
maintained such policies and
practices.” We are requiring the four
areas in the reports, but are changing the
descriptions of the third and fourth to
be clearer about what these terms mean.
Instead of “monitoring,” the third
component should read “ongoing
monitoring to ensure policies are being
carried out as intended;” and instead of
“enforcement of compliance,” the
fourth component should read “plans to
respond to findings of non-compliance
and/or program ineffectiveness.”” This
way, we do not imply that specific
practices, such as monitoring of
transaction reports, are required. At the
same time, reports must describe how
states will review and evaluate the
policies and practices implemented, and
correct any particular aspects that are
not leading to the intended results.

Comment: Two commenters argued
that states should be required to publish
their annual reports online, in order to
make this information publicly
available. Commenters also argued that
we should encourage information
sharing among states by establishing
venues for the exchange of information
about program costs and successes.

Response: We are not requiring states
to publish their annual TANF and MOE
reports online, but encourage states to
do so. States also have many existing
means to share information with each
other, and we support states continuing
to do so. ACF’s Office of Family
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Assistance will explore the feasibility of
posting these reports on their Web site.

VI. Paperwork Reduction Act

This rule establishes new information
collection requirements in §§ 262.3(g)
and 265.9(b)(10) of the TANF
regulations. This collection is subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (the PRA) (44
U.S.C. 3501-3520). We did not receive
any public comments on the specific
burden hour estimate identified in the

proposed rule. The information
collection requirements, as described
below, are identical to those contained
in the proposed rule (OMB control
number 0970-0437). However, now that
the initial reporting due February 22,
2014, has passed, we have reduced the
burden hour estimate by half. We also
note that we will incorporate this
reporting requirement into the Annual
Report on TANF and MOE Programs
under 45 CFR 265.9(b), and will obtain
OMB approval for a standard form

before the next information collection is
due. The annual report is due at the
same time as the fourth quarter TANF
data report, or within 45 days following
the end of the fourth quarter.

As required by the Paperwork
Reduction Act of 1995, codified at 44
U.S.C. 3507, ACF will submit a copy of
these sections to the Office of
Management and Budget (OMB) for
review and they will not be effective
until they have been approved and
assigned a clearance number.

Average
: Number of Yearly burden per Total
Requirement respondents submittals respondent burden hours
(hours)
Annual reporting on policies and practices to prevent TANF assistance from
being used in electronic benefit transfer transactions in liquor stores; casi-
nos, gambling casinos, or gaming establishments; or any retail establish-
ment which provides adult-oriented entertainment in which performers
disrobe or perform in an unclothed state for entertainment ........................ 54 1 20 1,080

We estimate the costs of
implementing these requirements will
be approximately $54,000 annually. We
calculated this estimate by multiplying
1,080 hours by $50 (average cost per
hour).

VII. Regulatory Flexibility Act

The Secretary certifies under 5 U.S.C.
605(b), as enacted by the Regulatory
Flexibility Act (Pub. L. 96-354), that
this final regulation will not result in a
significant impact on a substantial
number of small entities. We note that
any impact on businesses emanates
from statutory mandate and the policies
that states adopt in implementing the
statutory requirement.

In order to address potential concerns
of the types of establishments specified
in the statute, as well as state EBT
vendors, HHS has drafted the regulation
in a manner that minimizes the impact
on businesses, including small
businesses, by providing states
flexibility when implementing policies
and practices that comply with the new
requirements. In particular, states have
the flexibility to implement approaches
that do not place significant burden or
impose large costs on their EBT
vendors, small businesses, or any
particular party. Therefore, any costs
resulting from policies under which
states require action by small entities,
including small businesses, are the
result of choices states make when
implementing the statutory
requirements.

The direct primary impact of this final
regulation is on state governments. State
governments are not considered small
entities under the Act.

VIII. Regulatory Impact Analysis

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule meets the criteria
for a significant regulatory action under
E.O. 12866 and has been reviewed by
OMB. For the reasons set forth below,
ACF does not believe the impact of this
regulatory action would be
economically significant and that the
annual cost would fall below the $100
million threshold.

Costs. We received a few comments
regarding the costs associated with the
implementation of the regulation.
Individual commentators raised general
concerns about the regulation’s cost/
benefit ratio and the impact on TANF
spending. A few commenters expressed
concern that states will reallocate TANF
money from direct services to resources
for implementing this regulation.

Commenters also noted that the
regulation’s benefits do not outweigh its
costs, as implementation costs are so
large and the percentage of TANF cash
assistance recipients using EBT cards on
prohibited transactions is so small. One
of these commenters noted that some
states have considered ending EBT
programs and reinstating paper checks

to exempt themselves from the
regulatory requirements. They suggested
increasing state flexibility in
implementing the regulation by
removing the four components that
states must include in their
implementation report listed in the
proposed provision at 45 CFR 262.3(g).

We understand that this regulation
will impose new costs on states. In
response to this issue, we have provided
flexibility in meeting the regulatory
requirements so that states may develop
cost-effective implementation strategies
that fit within the existing structure of
state operations. In general, the costs
associated with implementation, and
the parties that bear these costs, largely
depend on the policies and practices a
state chooses to in enact order to
comply with the statutory requirements.

Nevertheless, regardless of the
approach a state may take when
implementing policies in order to
comply with the statute and regulations,
there will be, at a minimum,
administrative costs for the state agency
responsible for administering the TANF
benefits. We recognize that states will
spend funds on the following types of
costs to implement the changes in order
to complete the annual progress report
to ACF:

= Costs to identify the prohibited locations;

= Costs to modify existing tracking of
recipient use of electronic benefits and/or
electronic banking;

= Costs to monitor recipient use of
electronic benefit transfers;

= Costs to investigate and follow up on
violations of electronic benefit transfers;

= Cost to process and respond to appeals.
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With regard to the reporting
requirement, based on our estimate
described under the Paperwork
Reduction Act section of this preamble,
the total costs for all states to comply
with this requirement would fall well
below the $100 million threshold. We
will not remove the four components of
the report, as commenters
recommended. We do agree that the
language in the components should be
clarified (see discussion of regulation at
§ 265.9, above). It was not our intention
to limit state flexibility or be overly
prescriptive. The report components we
have identified reflect general elements
of all policies and practices that reflect
full compliance with the statute, not
specific policies and practices. As
demonstrated by the initial reports
states submitted in response to the
statutory requirement, a majority of
states have implemented sufficient
policies and practices that take into
account each of these components.
Furthermore, by identifying these
components in a standard form, we are
ensuring that states take a
comprehensive approach to composing
their policies and practices, and that
ACF receives complete reports
describing the procedures states have
chosen to implement.

Additionally, the statutory
requirements and regulation provide
potential benefits that coincide with the
goal of financial responsibility. For
example, the policies and practices that
states implement may result in
reductions in inappropriate
expenditures of government funds, and
emphasize to recipients that they should
ensure assistance is spent only on basic
needs. There may also be opportunities
to educate recipients on financial
management and on ways to minimize
access fees.

Need for the Regulation: These
regulations incorporate statutory
changes to the TANF program enacted
in the Middle Class Tax Relief and Job
Creation Act of 2012 (Pub. L. 112-96).
This regulation is limited to the penalty
provisions of Section 4004 of Public
Law 112-96. Because states have a range
of systems for disbursement of
assistance, and a number of questions
have arisen regarding the applicability
and requirements of the statutory
language, HHS has published this
regulation in order to clarify for states
the information they should submit in
order to avoid a penalty.

IX. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that a covered agency prepare a

budgetary impact statement before
promulgating a rule that includes any
federal mandate that may result in the
expenditure by state, tribal, and local
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. HHS has determined
that this rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of more than $100
million in any one year.

For more detail regarding estimated
costs, see the section containing the
Regulatory Impact Analysis.

X. Congressional Review

This regulation is not a major rule as
defined in the Congressional Review
Act or CRA (5 U.S.C. Chapter 8). The
CRA defines a major rule as one that has
resulted or is likely to result in: (1) An
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
or innovation, or on the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic and export markets. HHS
has determined that this final rule does
not meet any of these criteria. For more
detail regarding estimated costs, see the
section containing the Regulatory
Impact Analysis.

XI. Executive Order 13132

Executive Order 13132, Federalism,
prohibits an agency from publishing any
rule that has federalism implications if
the rule either imposes substantial
direct compliance costs on state and
local governments and is not required
by statute, or the rule preempts state
law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications as defined in the Executive
Order. Consistent with Executive Order
13132, HHS specifically requested
comments from state and local
government officials in the proposed
rule regarding federalism implications;
we did not receive any comments in
response to this specific solicitation.

XII. Treasury and General Government
Appropriations Act of 1999

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (Pub. L. 105-277) requires
federal agencies to determine whether a
regulation may negatively impact family
well-being. The Department has

concluded that this final rule does not
have a negative impact on family well-
being, but rather that it will have
positive benefits. The statutory
requirements and regulations promote
the goal of financial responsibility,
helping to ensure that families are using
their TANF assistance for basic needs.
States also may incorporate within their
policies and practices opportunities to
educate recipients on budgeting, and
their state plans must include an
explanation of how the state will ensure
that recipients have access to using or
withdrawing assistance with minimal
fees.

List of Subjects in 45 CFR Parts 262,
264, and 265

Administrative practice and
procedures, Day care, Employment,
Grant programs-social programs, Loan
programs-social programs, Manpower
training programs, Penalties, Public
assistance programs, Reporting and
recordkeeping requirements, Vocational
education.

Dated: January 11, 2016.
Mark H. Greenberg,
Acting Assistant Secretary for Children, and
Families.

Approved: January 11, 2016.

Sylvia M. Burwell,
Secretary.

For the reasons set forth in the
preamble, parts 262, 264, and 265 of 45
CFR are amended as follows:

PART 262—ACCOUNTABILITY
PROVISIONS-GENERAL

m 1. The authority citation for 45 CFR
part 262 is revised to read as follows:

Authority: 31 U.S.C. 7501 et seq.; 42 U.S.C.
606, 609, and 610; Sec. 7102, Pub. L. 109—
171, 120 Stat. 135; Sec. 4004, Pub. L. 112—
96, 126 Stat. 197.

m 2. Amend § 262.1 by adding paragraph
(a)(16) and revising paragraph (c)(2) to
read as follows:

§262.1 What penalties apply to states?

(a) EE

(16)(i) A penalty of not more than five
percent of the adjusted SFAG (in
accordance with § 264.61(a) of this
chapter), for failure to report annually
on the state’s implementation and
maintenance of policies and practices
required in § 264.60 of this chapter.

(ii) A penalty of not more than five
percent of the adjusted SFAG (in
accordance with § 264.61(b) of this
chapter), for FY 2014 and each
succeeding fiscal year in which the state
does not demonstrate that it has
implemented and maintained policies
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and practices required in § 264.60 of
this chapter.

(iii) The penalty under paragraphs
(a)(16)(i) and (ii) of this section may be
reduced based on the degree of
noncompliance of the state.

(iv) Fraudulent activity by any
individual receiving TANF assistance in
an attempt to circumvent the policies
and practices required by § 264.60 of
this chapter shall not trigger a state
penalty under paragraphs (a)(16)(i) and
(ii) of this section.

* * * * *

(C) * * *

(2) We will take the penalties
specified in paragraphs (a)(3) through
(6) and (8) through (16) of this section
by reducing the SFAG payable for the
fiscal year that immediately follows our
final decision.

m 3. Amend § 262.2 by adding paragraph
(e) to read as follows:

§262.2 When do the TANF penalty
provisions apply?
* * * * *

(e) In accordance with § 264.61(a) and
(b) of this chapter, the penalty specified
in §262.1(a)(16) will be imposed for FY
2014 and each succeeding fiscal year.

m 4. Amend § 262.3 by adding paragraph
(g) as follows:

§262.3 How will we determine if a State is
subject to a penalty?
* * * * *

(g) To determine if a State is subject
to a penalty under § 262.1(a)(16), we
will use the information provided in
annual state reports at § 265.9(b)(10) of
this chapter, in accordance with Section
409(a)(16) of the Social Security Act.

PART 264—OTHER ACCOUNTABILITY
PROVISIONS

m 5. The authority citation for 45 CFR
part 264 is revised to read as follows:

Authority: 31 U.S.C. 7501 et seq.; 42 U.S.C.
608, 609, 654, 1302, 1308, and 1337.

m 6. Amend § 264.0(b) by adding
definitions for “Casino, gambling
casino, or gaming establishment”;
“Electronic benefit transfer transaction”’;
and “Liquor store” in alphabetical order
to read as follows:

§264.0 What definitions apply to this part?
* * * * *

(b) * ok %

Casino, gambling casino, or gaming
establishment means an establishment
with a primary purpose of
accommodating the wagering of money.
It does not include:

(i) A grocery store which sells
groceries including staple foods and

which also offers, or is located within
the same building or complex as, casino,
gambling, or gaming activities; or

(ii) Any other establishment that
offers casino, gambling, or gaming
activities incidental to the principal
purpose of the business.

* * * * *

Electronic benefit transfer transaction
means the use of a credit or debit card
service, automated teller machine,
point-of-sale terminal, or access to an
online system for the withdrawal of
funds or the processing of a payment for
merchandise or a service.

* * * * *

Liquor store means any retail
establishment which sells exclusively or
primarily intoxicating liquor. Such term
does not include a grocery store which
sells both intoxicating liquor and
groceries including staple foods (within
the meaning of Section 3(r) of the Food
and Nutrition Act of 2008 (7 U.S.C.
2012(r))).

* * * * *

m 7. Add §§ 264.60 and 264.61 to
subpart A to read as follows:

§264.60 What policies and practices must
a state implement to prevent assistance use
in electronic benefit transfer transactions in
locations prohibited by the Social Security
Act?

Pursuant to Section 408(a)(12) of the
Act, states are required to implement
policies and practices, as necessary, to
prevent assistance (defined at
§260.31(a) of this chapter) provided
with federal TANF or state TANF MOE
funds from being used in any electronic
benefit transfer transaction in any:
liquor store; casino, gambling casino or
gaming establishment; or retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment.

§264.61 What happens if a state fails to

report or demonstrate it has implemented
and maintained the policies and practices
required in § 264.60?

(a) Pursuant to Section 409(a)(16) of
the Act and in accordance with 45 CFR
part 262, a penalty of not more than five
percent of the adjusted SFAG will be
imposed for failure to report by
February 22, 2014 and each succeeding
fiscal year on the state’s implementation
of policies and practices required in
§ 264.60. The penalty will be imposed
in the succeeding fiscal year, subject to
§ 262.4(g) of this chapter.

(b) Pursuant to Section 409(a)(16) of
the Act and in accordance with 45 CFR
part 262, a penalty of not more than five
percent of the adjusted SFAG will be
imposed for FY 2014 and each

succeeding fiscal year in which the state
fails to demonstrate the state’s
implementation of policies and
practices required in § 264.60. The
penalty will be imposed in the
succeeding fiscal year subject to

§ 262.4(g) of this chapter.

(c) A penalty applied under
paragraphs (a) and (b) of this section
may be reduced based on the degree of
noncompliance of the state.

(d) Fraudulent activity by any
individual in an attempt to circumvent
the policies and practices required by
§ 264.60 shall not trigger a state penalty
under paragraphs (a) and (b) of this
section.

PART 265—DATA COLLECTION AND
REPORTING REQUIREMENTS

m 8. The authority citation for 45 CFR
part 265 continues to read as follows:

Authority: 42 U.S.C. 603, 605, 607, 609,
611, and 613; Pub. L. 109-171.
m 9. Amend § 265.9 by adding
paragraphs (b)(10) and (11) to read as
follows

§265.9 What information must a State file
annually?
* * * * *

(b) EE I

(10) A comprehensive description of
the state’s policies and practices to
prevent assistance (defined at
§ 260.31(a) of this chapter) provided
with federal TANF or state TANF MOE
funds from being used in any electronic
benefit transfer transaction in any:
liquor store; casino, gambling casino or
gaming establishment; or retail
establishment which provides adult-
oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment.
Reports must address:

(i) Procedures for preventing the use
of TANF assistance via electronic
benefit transfer transactions in any
liquor store; any casino, gambling
casino, or gaming establishment; and
any retail establishment which provides
adult-oriented entertainment in which
performers disrobe or perform in an
unclothed state for entertainment;

(ii) How the state identifies the
locations specified in the statute;

(iii) Procedures for ongoing
monitoring to ensure policies are being
carried out as intended; and

(iv) How the state responds to
findings of non-compliance or program
ineffectiveness.

(11) The state’s TANF Plan must
describe how the state will:

(i) Implement policies and procedures
as necessary to prevent access to
assistance provided under the State
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program funded under this part through
any electronic fund transaction in an
automated teller machine or point-of-
sale device located in a place described
in section 408(a)(12) of the Act,
including a plan to ensure that
recipients of the assistance have
adequate access to their cash assistance;
and

(ii) Ensure that recipients of
assistance provided under the State
program funded under this part have
access to using or withdrawing
assistance with minimal fees or charges,
including an opportunity to access
assistance with no fee or charges, and
are provided information on applicable
fees and surcharges that apply to
electronic fund transactions involving
the assistance, and that such
information is made publicly available.
* * * * *
[FR Doc. 2016-00608 Filed 1-13—16; 8:45 am]
BILLING CODE P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[PS Docket No. 13-229, FCC 15-103]

Amendment of the Commission’s
Rules To Facilitate the Use of
Vehicular Repeater Units

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document implements
certain changes to the rules governing
six remote control and telemetry
channels in the VHF band. We will
allow the licensing and operation of
vehicular repeater systems (VRS) and
other mobile repeaters on these
channels. In addition, we revise and
update the technical rules for these
channels to allow greater use of VRS
systems while providing protection for
incumbent telemetry users who rely on
these frequencies for control of critical
infrastructure systems.

DATES: Effective March 15, 2016, except
for the addition of § 90.175(b)(4),
containing new or modified information
collection requirements that require
approval by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995, which will
become effective after such approval, on
the effective date specified in a notice
that the Commission publishes in the
Federal Register announcing such
approval and effective date.

FOR FURTHER INFORMATION CONTACT:
Roberto Mussenden, Policy and

Licensing Division, Public Safety and
Homeland Security Bureau, (202) 418—
1428. For additional information
concerning the information collection
requirements contained in this
document, send an email to PRA@
fcc.gov or contact Nicole Ongele, Office
of Managing Director, Performance
Evaluation and Records Management,
202—-418-2991, or by email to
Nicole.Ongele@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in PS Docket No. 13-229,
FCC 15-103, released on August 10,
2015 and Clarification Order in PS
Docket No. 13-229, FCC 15-165,
released on December 11, 2015. These
documents are available for download at
http://fjallfoss.fcc.gov/edocs_public/.
The complete text of these documents
are also available for inspection and
copying during normal business hours
in the FCC Reference Information
Center, Portals II, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.
To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
FCC504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).

In 2013, the Commission’s Notice of
Proposed Rulemaking (NPRM) sought
comment on whether to make additional
spectrum available to support mobile
repeater capability. The Commission
declined to seek comment on VRS
operations on nine channels in the 170-
172 MHz band, but proposed to allow
mobile repeater use on six telemetry
channels in the 173 MHz band. In
addition, the Commission sought
comment on whether other spectrum
bands or frequencies could also be used
for public safety mobile repeater
operations; whether to allow Industrial/
Business use of mobile repeater stations
on these channels; whether to impose
bandwidth restrictions on these
frequencies; whether frequency
coordination could protect telemetry
users from interference; whether to
allow wide-area mobile repeater
operations on these frequencies; and
whether to allow VRS units to exceed
the 2 watt power limit that applies to
these channels.

In the Report and Order the
Commission decides to allow all users
of these channels—including telemetry
licensees—to operate using 11.25 kHz
bandwidth. In addition, we will make
these six telemetry channels co-primary
with adjacent channel land mobile
operations and remove the restrictions
on omni-directional antennas, fixed

station power limits and antenna
heights for telemetry stations. The
Commission also decides that the only
way to accommodate both telemetry and
VRS on these frequencies is through
frequency coordination to both ensure
geographic separation as well as
minimizing the risk of commingling
voice and data operations. However,
since no party provided the Commission
with a specific coordination protocol, it
directs the coordinator community to
develop a consensus protocol for VRS
coordination. The Commission also
decides to only allow area-wide or state-
wide authorizations on a secondary
basis. The Commission imposes loading
requirements for licensees seeking to
license mobile repeaters on these
frequencies. The Commission allows
VRS to operate with 5 watts ERP but
declines to increase the 2-watt power
limit for telemetry and remote control
use. As a result of our decision to allow
the licensing of VRS units on these
frequencies, we dismiss as moot several
requests for waiver filed during the
pendency of this rulemaking. On
December 11, 2015, the Commission
released a Clarification Order to ensure
that the Commission’s rules aligned
with the text of the August Report and
Order.

Procedural Matters
A. Final Regulatory Flexibility Analysis

The Final Regulatory Flexibility
Analysis required by section 604 of the
Regulatory Flexibility Act, 5 U.S.C. 604,
is included in Appendix B of the Report
and Order.

B. Paperwork Reduction Act of 1995
Analysis

This document contains new
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. It
will be submitted to the Office of
Management and Budget (OMB) for
review under 3507(d) of the PRA. OMB,
the general public, and other Federal
agencies will be invited to comment on
the new information collection
requirements contained in this
proceeding. In addition, we note that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we previously sought specific comment
on how the Commission might further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.

The actions taken in the Report and
Order in PS Docket No. 13-229 have
been analyzed with respect to the
Paperwork Reduction Act of 1995, Pub.


http://fjallfoss.fcc.gov/edocs_public/
mailto:Nicole.Ongele@fcc.gov
mailto:FCC504@fcc.gov
mailto:PRA@fcc.gov
mailto:PRA@fcc.gov

Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Rules and Regulations

2107

L. 104-13, and found to impose new or
modified recordkeeping requirements or
burdens on the public.

C. Congressional Review Act

The Commission will send a copy of
this Report and Order to Congress and
the Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

Final Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act (RFA), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated into the NPRM of this
proceeding. The Commission sought
written public comment on the IRFA.
The RFA requires that an agency
prepare a regulatory flexibility analysis
for notice-and-comment rulemaking
proceedings, unless the agency certifies
that “the rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities.”
The RFA generally defines “‘small
entity”’ as having the same meaning as
the terms “small business,” ““small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). The present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

A. Need for, and Objectives of, the
Proposed Rules

In the Report and Order, we amend
the Commission’s rules we amend the
Commission’s Rules to allow the
licensing and operation of vehicular
repeater systems (VRS) and other mobile
repeaters on six remote control and
telemetry channels in the VHF band.
The rule changes adopted are intended
to promote flexible and efficient use of
these channels. In order to achieve these
objectives, we:

e Allow the use of mobile repeaters
on the following six telemetry channels:
173.2375, 173.2625, 173.2875, 173.3125,
173.3375, and 173.3625 MHz.

¢ Allow the use of bandwidths up to
11.25 kHz on these channels.

¢ Require frequency coordination for
applications seeking primary status on
these frequencies.

e Limit applicants to a license a
maximum of three channels on a
primary basis

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

There were no comments filed that
specifically addressed the rules and
policies proposed in the IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that may be affected by the proposed
rules, if adopted. The RFA generally
defines the term “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction.”
In addition, the term “small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

Public Safety Radio Licensees. As a
general matter, Public Safety Radio
Licensees include police, fire, local
government, forestry conservation,
highway maintenance, and emergency
medical services. For the purpose of
determining whether a Public Safety
Radio Licensee is a small business as
defined by the SBA, we use the broad
census category, Wireless
Telecommunications Carriers (except
Satellite). This definition provides that
a small entity is any such entity
employing no more than 1,500 persons.
For this category, census data for 2007
show that there were 11,163
establishments that operated for the
entire year. Of this total, 10,791
establishments had employment of 999
or fewer employees and 372 had
employment of 1000 employees or
more. The Commission does not require
Public Safety Radio Licensees to
disclose information about number of
employees, so the Commission does not
have information that could be used to
determine how many Public Safety
Radio licensees constitute small entities
under this definition. Nonetheless, the
Commission estimates that the majority
of Public Safety Radio Licensees are
small entities.

Private Land Mobile Radio Licensees.
The Private land mobile radio (PLMR)
systems serve an essential role in a vast
range of industrial, business, land
transportation, and public safety
activities. These radios are used by
companies of all sizes operating in all
U.S. business categories. Because of the

vast array of PLMR users, the
Commission has not developed a small
business size standard specifically
applicable to PLMR users. The SBA
rules, however, contain a definition for
Wireless Telecommunications Carriers
(except Satellite) which encompasses
business entities engaged in
radiotelephone communications
employing no more than 1,500 persons.
According to the Commission’s records,
there are a total of 3,374 licenses in the
frequencies range 173.225 MHz to
173.375 MHz, which is the range
affected by this NPRM. Despite the lack
of specific information, however, the
Commission believes that a substantial
number of PLMR licensees may be small
entities.

Frequency Coordinators. Neither the
Commission nor the SBA has developed
a small business size standard
specifically applicable to spectrum
frequency coordinators. There are nine
frequency coordinators certified by the
Commission to coordinate frequencies
allocated for public safety use. The
Commission has not developed a small
business size standard specifically
applicable to frequency coordinators.
The SBA rules, however, contain a
definition for Wireless
Telecommunications Carriers (except
Satellite) which encompasses business
entities engaged in radiotelephone
communications employing no more
than 1,500 persons. Under this category
and size standard, we estimate that a
majority of frequency coordinators can
be considered small.

D. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

This Report and Order adopts a rule
that will entail reporting, recordkeeping,
and/or third-party consultation.
Specifically, the Report and Order
requires applicants for mobile repeater
authorizations receive frequency
coordination prior to filing a license
application with the Commission. While
the preparation of an application does
not require the hiring of professionals,
frequency coordinators do charge a fee
for their services. Therefore, licensees
will incur a one-time burden each time
an application is filed with the
Commission. The estimated burden and
cost levels are described in more detail
in the supporting statement for OMB
3060—-1198, ICR Ref. No. 201404-30.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its



2108

Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Rules and Regulations

approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

The Report and Order adopts changes
to the rules covering operation on six
telemetry channels in the 173 MHz
band. In formulating rule changes in the
Report and Order, we strived to promote
efficient use of spectrum.

The Report and Order requires
applicants obtain frequency
coordination prior to filing a license
application with the Commission. Given
the Commission’s previous reliance on
frequency coordination as a mechanism
to minimize the occurrence of harmful
interference, we did not consider other
alternatives to frequency coordination.
In addition, we note that there are no
methods by which to reduce the burden
of frequency coordination on smaller
entities. The Report and Order
concludes that the benefits of frequency
coordination outweigh any potential
economic burden associated with
frequency coordination.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

None.
G. Report to Congress

The Commission will send a copy of
the Report and Order, including the
FRFA, in a report to be sent to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996. In addition, the Commission will
send a copy of the Report and Order,
including this FRFA, to the Chief

Counsel for Advocacy of the Small
Business Administration.

Ordering Clauses

Accordingly, it is ordered that,
pursuant to sections 1, 4(i), 303, 316,
332 and 337 of the Communications Act
of 1934, as amended, 47 U.S.C. 151,
154(i), 303, 316, 332 and 337, the Report
and Order is hereby adopted.

It is further ordered that the
amendments of the Commission’s rules
as set forth in Appendix B of the Report
and Order are adopted, effective
February 16, 2016, except for those rules
and requirements in Section 90.175
containing new or modified information
collection requirements that require
approval by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995, which will
become effective after such approval, on
the effective date specified in a notice
that the Commission publishes in the
Federal Register announcing such
approval and effective date.

It is further ordered that, pursuant to
Section 4(i) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
and Section 1.925(b)(3) of the
Commission’s rules, 47 CFR 1.925(b)(3),
the Request for Waiver filed by the
Washington Metropolitan Area Transit
Authority on June 18, 2013, is dismissed
as moot.

It is further ordered that, pursuant to
Section 4(i) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
and Section 1.925(b)(3) of the
Commission’s rules, 47 CFR 1.925(b)(3),
the Modification Application and
associated Request for Waiver filed by
Trinity County, California on January
31, 2014 are dismissed.

It is further ordered that, pursuant to
Section 4(i) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
and Section 1.925(b)(3) of the
Commission’s rules, 47 CFR 1.925(b)(3),
the Application and associated Request
for Waiver filed by Williams County
Sheriff’s Department on December 26,
2013, are dismissed.

PuBLIC SAFETY POOL FREQUENCY TABLE

It is further ordered that, pursuant to
Section 4(i) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
and Section 1.925(b)(3) of the
Commission’s rules, 47 CFR 1.925(b)(3),
the Application and associated Request
for Waiver filed by Panhandle Regional
Planning Commission on August 5,
2013, are dismissed.

It is further ordered that the
Commission shall send a copy of the
Report and Order in a report to be sent
to Congress and the General Accounting
Office pursuant to the Congressional
Review Act, 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 90
Radio.

Federal Communications Commission.
Sheryl Todd,
Deputy Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 90 as
follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), and 332(c)(7), and Title VI of
the Middle Class Tax Relief and Job Creation
Act of 2012, Pub. L. 112-96, 126 Stat. 156.

m 2. Amend § 90.20:
m a. In the table in paragraph (c)(3) by
revising the entries for 173.2375,
173.2625, 173, 2875, 173.3125,
173.3375, and 173.3625; and
m b. By adding paragraphs (d)(90)
through (93).

The revisions and additions read as
follows:

§90.20 Public Safety Pool.

* * * * *

Frequency or band Class of station(s) Limitations Coordinator
Megahertz
173.2375 90, 91, 92, 93 .... PX.
173.2625 90, 91, 92, 93 .... PX.
173.2875 90, 91, 92, 93 .... PX.
173.3125 90, 91, 92, 93 PX.
173.3375 90, 91, 92, 93 PX.
173.3625 90, 91,92, 93 ... PX.
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PuBLIC SAFETY PooL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator
(d)* * * of normal day-to-day operations either single licensee or by several users

(90) The maximum effective radiated
power (ERP) may not exceed 2 watts for
mobile stations, and 5 watts for mobile
repeater stations and hand-carried
transmitters that communicate directly
with mobile repeater stations.

(91) This frequency is available on a
shared basis both for remote control and
telemetry operations and for mobile
repeater operations. The authorized
bandwidth may not exceed 11.25 kHz.

(92) This frequency is available on a
shared basis with the Industrial/
Business Pool for remote control and
telemetry operations. Licensees seeking
primary status for the use of this
frequency for mobile repeater stations
and hand-carried transmitters that
communicate directly with mobile
repeater stations must describe the area

in terms of operation in a specific
county or in the terms of maximum
distance from a geographic center
(latitude and longitude) and shall be
subject to the frequency coordination
requirements of § 90.175.

(93) Mobile repeaters operating on
this frequency are subject to a channel
loading requirement of 50 transmitter-
receivers. Loading standards will be
applied in terms of the number of units
actually in use or to be placed in use
within 8 months following
authorization. A licensee will be
required to show that an assigned
frequency is at full capacity before it
may be assigned a second or additional
frequency. Channel capacity may be
reached either by the requirements of a

sharing a channel. Until a channel is
loaded to capacity it will be available
for assignment to other users in the

same area.
* * * * *

m 3. Amend § 90.35:
m a. In the table in paragraph (b)(3) by
revising the entries for 173.2375,
173.2625, 173.2875, 173.3125, 173.3375,
and 173.3625; and
m b. By adding paragraphs (c)(92)
through (95).

The revisions and additions read as
follows:

§90.35 Industrial/Business Pool.
* * * * *

(b) * % %

(3) * % %

INDUSTRIAL BUSINESS POOL FREQUENCY TABLE

Frequency or band Class of station(s) Limitations Coordinator
Megahertz
173.2375 oo Fixed or mobile ..........ccccceeeeeennnnen. 92, 93, 94, 95.
173.2625 ..o Fixed or mobile ........cccoevvrveennnnen. 92, 93, 94, 95.
173.2875 oo Fixed or mobile ..........ccccceeeeeennen. 92, 93, 94, 95.
173.3125 oo Fixed or mobile ........cccoceevvvveennen. 92, 93, 94, 95.
173.3375 o Fixed or mobile ..........ccccceeeeeennnen. 92, 93, 94, 95.
173.3625 ..o Fixed or mobile ........cccoevvvveeennnen. 92, 93, 94, 95.
(¢)* * = and hand-carried transmitters that receivers. Loading standards will be

(92) This frequency is available on a
shared basis both for remote control and
telemetry operations and for mobile
repeater operations. The authorized
bandwidth may not exceed 11.25 kHz.

(93) This frequency is available on a
shared basis with the Public Safety Pool
for remote control and telemetry
operations. In cases where § 90.35(c)(95)
applies to this frequency, licensees
seeking primary status for the use of this
frequency for mobile repeater stations

communicate directly with mobile
repeater stations must describe the area
of normal day-to-day operations either
in terms of operation in a specific
county or in the terms of maximum
distance from a geographic center
(latitude and longitude) and shall be
subject to the frequency coordination
requirements of § 90.175.

(94) Mobile repeaters operating on
this frequency are subject to a channel
loading requirement of 50 transmitter-

applied in terms of the number of units
actually in use or to be placed in use
within 8 months following
authorization. A licensee will be
required to show that an assigned
frequency pair is at full capacity before
it may be assigned a second or
additional frequency. Channel capacity
may be reached either by the
requirements of a single licensee or by
several users sharing a channel. Until a
channel is loaded to capacity it will be
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available for assignment to other users
in the same area.

(95) The maximum effective radiated
power (ERP) may not exceed 2 watts for
mobile stations, and 5 watts for mobile
repeater stations and hand-carried
transmitters that communicate directly
with mobile repeater stations.

* * * * *

m 4. Section 90.175 is amended by
adding paragraph (b)(4) to read as
follows:

§90.175 Frequency coordinator
requirements.

* * * * *

(b)* * %

(4) For any application for mobile
repeater station operations on
frequencies denoted by both
§90.20(d)(90) and (92), or by both
§90.35(c)(93) and (95) the frequency
coordinator responsible for the
application must determine and
disclose to the applicant the call signs
and the service areas of all active co-
channel incumbent remote control and
telemetry stations inside the applicant’s
proposed area of operation by adding a
special condition to the application,
except when the applicant has obtained
written concurrence from an affected
incumbent licensee, or when the
applicant and the incumbent licensee
are the same entity.

* * * * *
[FR Doc. 201600220 Filed 1-14—16; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
RIN 0648-BE71

International Fisheries; Pacific Tuna
Fisheries; 2016 Commercial Pacific
Bluefin Tuna Catch Limit in the Eastern
Pacific Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Announcement of 2016
Commercial Pacific bluefin tuna catch
limit.

SUMMARY: NMFS is announcing that the
Pacific bluefin tuna catch limit
applicable to U.S. commercial fishing
vessels in the eastern Pacific Ocean
(EPO) in 2016 is 425 metric tons (mt).
This notice is necessary to inform
fishery participants of the catch limit
established in a final rule published on
July 8, 2015.
DATES: The catch limit is effective
February 14, 2016, through 11:59 p.m.
local time December 31, 2016.
FOR FURTHER INFORMATION CONTACT:
Celia Barroso, NMFS West Coast Region,
562—-432-1850.
SUPPLEMENTARY INFORMATION: The
United States is a member of the Inter-
American Tropical Tuna Commission
(IATTC), which was established under
the Convention for the Establishment of
an Inter-American Tropical Tuna
Commission (Convention) signed in
1949. The Convention is an
international agreement that, among
other matters, serves as a framework for
international conservation and
management of highly migratory species
of fish in the IATTC Convention Area.
Fishing for tuna in the EPO is
managed, in part, under the Tuna
Conventions Act of 1950 (Act), as
amended. Under the Act, NMFS must
publish regulations to carry out

recommendations of the IATTC.
Regulations governing fishing by U.S.
vessels in accordance with the Act
appear at 50 CFR part 300, subpart C,
and these regulations implement IATTC
recommendations for the conservation
and management of highly migratory
fish resources in the EPO.

In 2014, the IATTC adopted
Resolution C-14—-06 (Measures for the
Conservation and Management of
Pacific Bluefin Tuna in the Eastern
Pacific Ocean, 2015-2016), which
establishes catch and trip limits of
Pacific bluefin tuna applicable to U.S.
commercial fishing vessels in 2015 and
2016. NMFS implemented this
resolution by notice-and-comment
rulemaking under the Act (80 FR 38986,
July 8, 2015, and codified at 50 CFR
300.25). According to the regulations at
50 CFR 300.25(h)(2)(1), if 175 mt or less
are caught in 2015, as determined by
NMEFS, then the 2016 catch limit is 425
mt.

NMFS, through landings data and
other available information, has
determined that U.S. commercial
vessels in the EPO have caught less than
175 mt of PBF in 2015; preliminary
estimates indicate total landings to be
approximately 96 mt. In accordance
with 50 CFR 300.25(h), this Federal
Register notice announces that a 425 mt
catch limit for Pacific bluefin tuna
applies to U.S. commercial fishing
vessels in the EPO through the end of
the 2016 calendar year.

As a reminder, in accordance with 50
CFR 300.25(h), a trip limit of 25 mt per
vessel applies. When NMFS anticipates
that the total catch for the U.S. fleet has
reached 375 mt, NMFS will impose a 2
mt trip limit until 425 mt have been
caught and the fishery is closed.

Authority: 16 U.S.C. 951 et seq.
Dated: January 11, 2016.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2016—00738 Filed 1-14—16; 8:45 am|
BILLING CODE 3510-22-P
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purpose of these notices is to give interested
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DEPARTMENT OF ENERGY

10 CFR Part 431

[Docket Numbers EERE-2013-BT-STD-
0007 and EERE-2013-BT-STD-0021]

RIN 1904—-AC95 and 1904-AD11

Energy Conservation Program for
Certain Industrial Equipment: Energy
Conservation Standards for Small,
Large, and Very Large Air-Cooled
Commercial Package Air Conditioning
and Heating Equipment and
Commercial Warm Air Furnaces

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: The Energy Policy and
Conservation Act of 1975, as amended
(EPCA), prescribes energy conservation
standards for various consumer
products and certain commercial and
industrial equipment, including small,
large, and very large air-cooled
commercial package air conditioning
and heating equipment and commercial
warm air furnaces. EPCA also requires
that the U.S. Department of Energy
(DOE) periodically review and consider
amending its standards for specified
categories of industrial equipment,
including commercial heating and air-
conditioning equipment, in order to
determine whether more-stringent,
amended standards would be
technologically feasible and
economically justified, and save a
significant additional amount of energy.
In this document, DOE proposes to
amend the energy conservation
standards for both small, large, and very
large air-cooled commercial package air
conditioning and heating equipment
and commercial warm air furnaces
identical to those set forth in a direct
final rule published elsewhere in this
Federal Register. If DOE receives an
adverse comment and determines that
such comment may provide a
reasonable basis for withdrawing the

direct final rule, DOE will publish a
document withdrawing the direct final
rule and will proceed with this
proposed rule.

DATES: DOE will accept comments, data,
and information regarding the proposed
standards no later than May 4, 2016.

Comments regarding the likely
competitive impact of the proposed
standard should be sent to the
Department of Justice contact listed in
the ADDRESSES section before February
16, 2016.

ADDRESSES: Instructions: Any comments
submitted must identify the proposed
rule for Energy Conservation Standards
for small, large, and very large air-
cooled commercial package air
conditioning and heating equipment
(CUACs and CUHPs) and commercial
warm air furnaces (CWAFs), and
provide docket number EERE-2013—
BT-STD-0007 and/or regulatory
information number (RIN) 1904—AC95
for CUACs and CUHPs and EERE-2013—
BT-STD-0021 and/or RIN 1904-AD11
for CWAFs. Comments may be
submitted using any of the following
methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: For CUACs and CUHPs:
CommPkgACHP2013STD0007@
ee.doe.gov. For CWAFs:
CommWarmAirFurn2013STD0021@
ee.doe.gov. Include the docket number
and/or RIN for each equipment category
in the subject line of the message.
Submit electronic comments in
WordPerfect, Microsoft Word, PDF, or
ASCII file format, and avoid the use of
special characters or any form of
encryption.

3. Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW.,
Washington, DC 20585-0121. If
possible, please submit all items on a
compact disc (CD), in which case it is
not necessary to include printed copies.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Office, 950
L’Enfant Plaza SW., Room 6094,
Washington, DC 20024. Telephone:
(202) 586—2945. If possible, please
submit all items on a CD, in which case
it is not necessary to include printed
copies.

No telefacsimilies (faxes) will be
accepted.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section III of this document (‘“Public
Participation”).

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to Office of
Energy Efficiency and Renewable
Energy through the methods listed
above and by email to Chad S _
Whiteman@omb.eop.gov.

EPCA requires the Attorney General
to provide DOE a written determination
of whether the proposed standard is
likely to lessen competition. The U.S.
Department of Justice Antitrust Division
invites input from market participants
and other interested persons with views
on the likely competitive impact of the
proposed standard. Interested persons
may contact the Division at
energy.standards@atr.usdoj.gov before
February 16, 2016. Please indicate in the
“Subject” line of your email the title
and Docket Number of this rulemaking
notice.

Docket: The dockets, which include
Federal Register notices, public meeting
attendee lists and transcripts,
comments, and other supporting
documents/materials, is available for
review at www.regulations.gov. All
documents in the dockets are listed in
the www.regulations.gov index.
However, some documents listed in the
index, such as those containing
information that is exempt from public
disclosure, may not be publicly
available.

A link to the docket Web page for
small, large, and very large air-cooled
commercial package air conditioning
and heating equipment can be found at:
www.regulations.gov/
#!docketDetail,D=EERE-2013-BT-STD-
0007. A link to the docket Web page for
commercial warm air furnaces can be
found at: www.regulations.gov/
#!docketDetail;D=EERE-2013-BT-STD-
0021.The www.regulations.gov Web
page will contain instructions on how to
access all documents, including public
comments, in the docket.

For further information on how to
review the dockets, please contact Ms.
Brenda Edwards at (202) 586—2945 or by
email: Brenda.Edwards@ee.doe.gov.


http://www.regulations.gov/#!docketDetail;D=EERE-2013-BT-STD-0007
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http://www.regulations.gov/#!docketDetail;D=EERE-2013-BT-STD-0021
http://www.regulations.gov/#!docketDetail;D=EERE-2013-BT-STD-0021
mailto:CommWarmAirFurn2013STD0021@ee.doe.gov
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FOR FURTHER INFORMATION CONTACT: Mr.
John Cymbalsky, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies, EE-5B, 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 286—1692. Email:
John.Cymbalsky@ee.doe.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction and Authority
1. Proposed Standards
A. Benefits and Burdens of TSLs
Considered for Small, Large, and Very
Large Air-Cooled Commercial Package
Air Conditioning and Heating Equipment
B. Benefits and Burdens of TSLs
Considered for Commercial Warm Air
Furnaces
III. Public Participation
A. Submission of Comments
B. Public Meeting
IV. Procedural Issues and Regulatory Review
V. Approval of the Office of the Secretary

I. Introduction and Authority

Title I1I, Part C? of the Energy Policy
and Conservation Act of 1975 (“EPCA”
or, in context, ‘“‘the Act”), Public Law
94-163 (December 22, 1975), coupled
with Title IV of the National Energy
Conservation Policy Act, Public Law
95—619 (November 9, 1978),
(collectively codified at 42 U.S.C. 6311—
6317), established the Energy
Conservation Program for Certain
Industrial Equipment, which includes
provisions covering the equipment
addressed by this document.2 In
general, this program addresses the
energy efficiency of certain types of
commercial and industrial equipment.
Relevant provisions of the Act
specifically include definitions (42
U.S.C. 6311), energy conservation
standards (42 U.S.C. 6313), test
procedures (42 U.S.C. 6314), labeling
provisions (42 U.S.C. 6315), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6316).

Section 342(a) of EPCA, which was
added as part of the Energy Policy Act
of 1992, Public Law 102—486 (October
24, 1992) (“EPAct 1992”), introduced
new provisions regarding DOE’s
authority to regulate certain commercial
and industrial equipment. Among the
equipment EPAct 1992 required DOE to
regulate were small and large air-cooled
commercial package air conditioning
and heating equipment, along with

1Part C was codified as Part A-1 of the
corresponding portion of the U.S. Code.

2 All references to EPCA in this document refer
to the statute as amended through the Energy
Efficiency Improvement Act of 2015, Public Law
114-11 (April 30, 2015).

commercial warm air furnaces
(“CWAFs”). See EPAct 1992, sec. 122
(codified as amended at 42 U.S.C.
6313(a)). As part of these changes,
Congress specified energy conservation
standards for this equipment to meet.
See id. Later, the Energy Policy Act of
2005, Public Law 109-58 (August 8,
2005) (“EPACT 2005”), further amended
DOE’s authority to include very large
air-cooled commercial package air
conditioning and heating equipment
and added standards for this equipment
to meet as well. See EPACT 2005, sec.
136 (codified as amended at 42 U.S.C.
6313(a)). (Small, large, and very large,
air-cooled commercial package air
conditioning and heating equipment are
also known generally as air-cooled
commercial unitary air conditioners and
heat pumps (“CUACs” and “CUHPs”).
Congress established standards for
CUACs/CUHPs that have a rated
capacity between 65,000 British thermal
units per hour (Btu/h) and 760,000 Btu/
h. Similarly, for CWAFs, Congress
established standards for equipment
that (1) have a rated capacity (rated
maximum input 3) greater than or equal
to 225,000 Btu/h, (2) can be gas-fired or
oil-fired, and (3) are designed to heat
commercial and industrial buildings.
See 42 U.S.C. 6313(a)(4).

Collectively, CUACs/CUHPs and
CWAFs are designed to heat and cool
commercial buildings and are often
located on a building’s rooftop.

Section 342(a) of EPCA concerns
energy conservation standards for small,
large, and very large, CUACs and
CUHPs. (42 U.S.C. 6313(a)) This
category of equipment has a rated
capacity between 65,000 Btu/h and
760,000 Btu/h. This equipment is
designed to heat and cool commercial
buildings and is often located on the
building’s rooftop.

The initial Federal energy
conservation standards for CWAFs were
added to EPCA by the Energy Policy Act
of 1992 (EPACT 1992), Public Law 102—
486 (Oct. 24, 1992). See 42 U.S.C.
6313(a)(4). These types of covered
equipment have a rated capacity (rated
maximum input 4) greater than or equal
to 225,000 Btu/h, can be gas-fired or oil-
fired, and are designed to heat
commercial and industrial buildings. Id.

Pursuant to section 342(a)(6) of EPCA,
DOE is to consider amending the energy
efficiency standards for certain types of
commercial and industrial equipment
whenever ASHRAE amends the

3 “Rated maximum input” means the maximum
gas-burning capacity of a CWAF in Btus per hour,
as specified by the manufacturer.

4 “Rated maximum input” means the maximum
gas-burning capacity of a CWAF in Btus per hour,
as specified by the manufacturer.

standard levels or design requirements
prescribed in ASHRAE/IES Standard
90.1, and whenever more than 6 years
had elapsed since the issuance of the
most recent final rule establishing or
amending a standard for the equipment
as of the date of AEMTCA'’s enactment,
December 18, 2012. (42 U.S.C.
6313(a)(6)(C)(vi)) Because more than six
years had elapsed since DOE issued a
final rule with standards for CUACs and
CUHPs or CWAFs on October 18, 2005
(see 70 FR 60407), DOE initiated the
process to review these standards.

Pursuant to EPCA, DOE’s energy
conservation program for covered
equipment consists essentially of four
parts: (1) Testing; (2) labeling; (3) the
establishment of Federal energy
conservation standards; and (4)
certification and enforcement
procedures. Subject to certain criteria
and conditions, DOE is required to
develop test procedures to measure the
energy efficiency, energy use, or
estimated annual operating cost of
covered equipment. (42 U.S.C. 6314)
Manufacturers of covered equipment
must use the prescribed DOE test
procedure as the basis for certifying to
DOE that their equipment comply with
the applicable energy conservation
standards adopted under EPCA and
when making representations to the
public regarding their energy use or
efficiency. (42 U.S.C. 6314(d)) Similarly,
DOE must use these test procedures to
determine whether a given
manufacturer’s equipment complies
with standards adopted pursuant to
EPCA. The DOE test procedures for
small, large, and very large CUACs/
CUHPs and CWAFs currently appear at
title 10 of the Code of Federal
Regulations (“CFR”’) 431.96 and 431.76,
respectively.

When setting standards for the
equipment addressed by this document,
EPCA prescribes that in deciding
whether a proposed standard is
economically justified, DOE must
determine whether the benefits of the
standard exceed its burdens. DOE must
make this determination after receiving
comments on the proposed standard,
and by considering, to the maximum
extent practicable, the following seven
statutory factors:

1. The economic impact of the
standard on manufacturers and
consumers of products subject to the
standard;

2. The savings in operating costs
throughout the estimated average life of
the covered products in the type (or
class) compared to any increase in the
price, initial charges, or maintenance
expenses for the covered products
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which are likely to result from the
standard;

3. The total projected amount of
energy savings likely to result directly
from the standard;

4. Any lessening of the utility or the
performance of the covered products
likely to result from the standard;

5. The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the standard,;

6. The need for national energy
conservation; and

7. Other factors the Secretary of
Energy considers relevant. (42 U.S.C.
6313(a)(6)(B)(ii))

With respect to the types of
equipment at issue in this document,
EPCA also contains what is known as an
“anti-backsliding” provision, which
prevents the Secretary from prescribing
any amended standard that either
increases the maximum allowable
energy use or decreases the minimum
required energy efficiency of a covered
product. (42 U.S.C. 6313(a)(6)(B)(iii)(I))
Also, the Secretary may not prescribe an
amended or new standard if interested
persons have established by a
preponderance of the evidence that the
standard is likely to result in the
unavailability in the United States of
any covered product type (or class) of
performance characteristics (including
reliability, features, sizes, capacities,
and volumes) that are substantially the
same as those generally available in the
United States. (42 U.S.C.
6313(a)(6)(B)(iii)(II))(aa)

With respect to the equipment
addressed by this document, DOE notes
that EPCA prescribes limits on the
Agency'’s ability to promulgate a
standard if DOE has made a finding that
interested persons have established by a
preponderance of the evidence that a
standard is likely to result in the
unavailability of any product type (or
class) of performance characteristics
that are substantially the same as those
generally available in the United States
at the time of the finding. See 42 U.S.C.
6313(B)(iii)(I).

Additionally, EPCA generally
specifies criteria to follow when
promulgating multiple energy
conservation standards for covered
products based on different
subcategories. In these cases, DOE must
specify a different standard level for a
type or class of product that has the
same function or intended use if DOE
determines that products within such
group: (A) Consume a different kind of
energy from that consumed by other
covered products within such type (or
class); or (B) have a capacity or other
performance-related feature which other

products within such type (or class) do
not have and such feature justifies a
higher or lower standard. See 42 U.S.C.
6295(q)(1). In determining whether a
performance-related feature justifies a
different standard for a group of
products, DOE must consider such
factors as the utility to the customer of
such a feature and other factors DOE
deems appropriate. Id. Any rule
prescribing such a standard must
include an explanation of the basis on
which such higher or lower level was
established. See 42 U.S.C. 6295(q)(2).
With respect to the equipment
addressed by this supplemental notice
of proposed rulemaking (“SNOPR”),
DOE notes that EPCA prescribes limits
on the Agency’s ability to promulgate a
standard if DOE has made a finding that
interested persons have established by a
preponderance of the evidence that a
standard is likely to result in the
unavailability of any product type (or
class) of performance characteristics
that are substantially the same as those
generally available in the United States
at the time of the finding. See 42 U.S.C.
6313(B)(iii)(ID).

With particular regard to this
document, the Energy Independence
and Security Act of 2007 (“EISA 2007”),
Public Law 110-140 (December 19,
2007), amended EPCA, in relevant part,
to grant DOE authority to issue a type
of final rule (i.e., a “direct final rule”’)
establishing an energy conservation
standard for a product on receipt of a
statement that is submitted jointly by
interested persons that are fairly
representative of relevant points of view
(including representatives of
manufacturers of covered products,
States, and efficiency advocates), as
determined by the Secretary, and that
contains recommendations with respect
to an energy or water conservation
standard. If the Secretary determines
that the recommended standard
contained in the statement is in
accordance with 42 U.S.C. 6295(0) or 42
U.S.C. 6313(a)(6)(B), as applicable, the
Secretary may issue a final rule
establishing the recommended standard.
A notice of proposed rulemaking
(“NOPR”) that proposes an identical
energy efficiency standard is published
simultaneously with the direct final
rule. A public comment period of at

least 110 days is provided. See 42 U.S.C.

6295(p)(4). Not later than 120 days after
the date on which a direct final rule
issued under this authority is published
in the Federal Register, the Secretary
shall withdraw the direct final rule if
the Secretary receives 1 or more adverse
public comments relating to the direct
final rule or any alternative joint

recommendation and based on the
rulemaking record relating to the direct
final rule, the Secretary determines that
such adverse public comments or
alternative joint recommendation may
provide a reasonable basis for
withdrawing the direct final rule under
subsection 42 U.S.C. 6295(0),
6313(a)(6)(B), or any other applicable
law. On withdrawal of a direct final
rule, the Secretary shall proceed with
the notice of proposed rulemaking
published simultaneously with the
direct final rule and publish in the
Federal Register the reasons why the
direct final rule was withdrawn. This
direct final rule provision applies to the
equipment at issue in this SNOPR. See
42 U.S.C. 6316(b)(1). In this instance,
because DOE has already published
NOPRs related to the amendment of
standards both CUACs/CUHPs and
CWAFs, see 79 FR 58948 (September 30,
2014) (CUAC/CUHP proposal) and 80
FR 6182 (February 4, 2015), DOE is
publishing an SNOPR consistent with
the direct final rule’s statutory
requirements.

Responding to comments received
from interested parties with respect to
DOE’s proposals, on April 1, 2015, DOE
issued a Notice of Intent to Establish the
Commercial Package Air Conditioners
and Commercial Warm Air Furnaces
Working Group to Negotiate Potential
Energy Conservation Standards for
Commercial Package Air Conditioners
and Commercial Warm Air Furnaces. 80
FR 17363. The CUAC/CUHP-CWAF
Working Group (in context, “‘the
Working Group’’) was established under
the Appliance Standards and
Rulemaking Federal Advisory
Committee (“ASRAC”) in accordance
with the Federal Advisory Committee
Act and the Negotiated Rulemaking Act
with the purpose of discussing and, if
possible, reaching consensus on a set of
energy conservation standards to
propose or finalize for CUACs, CUHPs
and CWAFs. The Working Group was to
consist of fairly representative parties
having a defined stake in the outcome
of the proposed standards, and would
consult, as appropriate, with a range of
experts on technical issues.

DOE received 17 nominations for
membership. Ultimately, the Working
Group consisted of 17 members,
including one member from ASRAC and
one DOE representative.5 The Working

5The group members were John Cymbalsky (U.S.
Department of Energy), Marshall Hunt (Pacific Gas
& Electric Company, San Diego Gas & Electric
Company, Southern California Edison, and
Southern California Gas Company), Andrew
deLaski (Appliance Standards Awareness Project),
Louis Starr (Northwest Energy Efficiency Alliance),

Continued
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Group met six times (five times in-
person and once by teleconference). The
meetings were held on April 28, May
11-12, May 20-21, June 1-2, June 9-10,
and June 15, 2015. As a result of these
efforts, the Working Group successfully
reached consensus on energy
conservation standards for CUACs,
CUHPs, and CWAFs. On June 15, 2015,
it submitted a Term Sheet to ASRAC
outlining its recommendations, which
ASRAC subsequently adopted.® See
http://www.regulations.gov/
#!documentDetail;D=EERE-2013-BT-
STD-0007-0093.

DOE has determined that the
statement containing recommendations
with respect to energy conservation
standards for CUACs, CUHPs and
CWAFs was submitted jointly by
interested persons that are fairly
representative of relevant points of
view, in accordance with 42 U.S.C.
6295(p)(4)(A) and 6313(a)(6)(B).” In
reaching this determination, DOE took
into consideration the fact that the
Working Group, in conjunction with
ASRAC members who approved the
recommendations, consisted of
representatives of manufacturers of
covered products, States, and efficiency
advocates—all of which are groups
specifically identified by Congress as
relevant parties to any consensus
recommendation. (42 U.S.C.
6295(p)(4)(A) As delineated above, the
Term Sheet was signed and submitted

Meg Waltner (Natural Resources Defense Council),
Jill Hootman (Ingersoll Rand/Trane), John Hurst
(Lennox), Karen Meyers (Rheem Manufacturing
Company), Charlie McCrudden (Air Conditioning
Contractors of America), Harvey Sachs (American
Council for an Energy Efficient Economy), Paul
Doppel (Mitsubishi Electric), Robert Whitwell
(United Technologies Corporation), Michael Shows
(Underwriters Laboratories), Russell Tharp
(Goodman Manufacturing), Sami Zendah (Emerson
Climate Technologies), Mark Tezigni (Sheet Metal
and Air Conditioning Contractors National
Association, Inc.), Nick Mislak (Air-Conditioning,
Heating, and Refrigeration Institute).

6 Available at http://www.regulations.gov/
#!documentDetail;D=EERE-2013-BT-STD-0007-
0093. The following individuals served as members
of ASRAC that received and approved the Term
Sheet: Co-Chair John Mandyck (Carrier/United
Technologies Corporation), Co-Chair Andrew
deLaski (Appliance Standards Awareness Project),
Ashley Armstrong (U.S. Department of Energy),
John Caskey (National Electrical Manufacturers
Association), Jennifer Cleary (Association of Home
Appliance Manufacturers), Thomas Eckman
(Northwest Power and Conservation Council),
Charles Hon (True Manufacturing Company), Dr.
David Hungerford (California Energy Commission),
Dr. Diane Jakobs (Rheem Manufacturing Company),
Kelley Kline (General Electric, Appliances),
Deborah Miller (National Association of State
Energy Officials), and Scott Blake Harris (Harris,
Wiltshire & Grannis, LLP).

7See 42 U.S.C. 6313(b) (applying 42 U.S.C.
6295(p)(4) to energy conservation standard
rulemakings involving a variety of industrial
equipment, including CUACs, CUHPs, and
CWAFs).

by a broad cross-section of interests,
including the manufacturers of the
subject equipment, trade associations
representing these manufacturers and
installation contractors, environmental
and energy-efficiency advocacy
organizations, and electric utility
companies. The ASRAC Committee
approving the Working Group’s
recommendations included at least two
members representing States—one
representing the National Association of
State Energy Officials (NASEO) and one
representing the State of California.? By
its plain terms, the statute contemplates
that the Secretary will exercise discetion
to determine whether a given statement
is “submitted jointly by interested
persons that are fairly representative of
relevant points of view (including
representatives of manufacturers of
covered products, States, and efficiency
advocates).” In this case, given the
broad range of persons participating in
the process that led to the submission—
in the Working Group and in ASRAC—
and given the breadth of perspectives
expressed in that process, DOE has
determined that the statement it
received meets this criterion.

Pursuant to 42 U.S.C. 6295(p)(4), the
Secretary must also determine whether
a jointly-submitted recommendation for
an energy or water conservation
standard satisfies 42 U.S.C. 6295(0) or
42 U.S.C. 6313(a)(6)(B), as applicable. In
making this determination, DOE has
conducted an analysis to evaluate
whether the potential energy
conservation standards under
consideration would meet these
requirements. This evaluation is similar
to the comprehensive approach that
DOE typically conducts whenever it
considers potential energy conservation
standards for a given type of product or
equipment. DOE applies the same
principles to any consensus
recommendations it may receive to
satisfy its statutory obligation to ensure
that any energy conservation standard
that it adopts achieves the maximum
improvement in energy efficiency that is
technologically feasible and
economically justified and will result in
the significant conservation of energy.
Upon review, the Secretary determined
that the Term Sheet submitted in the
instant rulemaking comports with the
standard-setting criteria set forth under
42 U.S.C. 6313(a)(6)(B). As a result, DOE
published a direct final rule establishing
energy conservation standards for
CUACs/CUHPs and CWAFs elsewhere
in this Federal Register. If DOE receives

8 These individuals were Deborah E. Miller
(NASEO) and David Hungerford (California Energy
Commission).

adverse comments that may provide a
reasonable basis for withdrawal and
withdraws the direct final rule, DOE
will consider those comments and any
other comments received in determining
how to proceed with this proposed rule.

For further background information
on these proposed standards and the
supporting analyses, please see the
direct final rule published elsewhere in
this Federal Register. That document
includes additional discussion of the
EPCA requirements for promulgation of
energy conservation standards; the
current standards for CUACs/CUHPs
and CWAFs; the history of the standards
rulemakings establishing such
standards; and information on the test
procedures used to measure the energy
efficiency of CUACs/CUHPs and
CWAFs. The document also contains an
in-depth discussion of the analyses
conducted in support of this
rulemaking, the methodologies DOE
used in conducting those analyses, and
the analytical results.

II. Proposed Standards

When considering more stringent
standards for the equipment at issue,
DOE must determine, supported by
clear and convincing evidence that
adopting those standards would result
in the significant additional
conservation of energy and be
technologically feasible and
economically justified. See 42 U.S.C.
6313(a)(6)(A)(ii). In determining
whether a standard is economically
justified, the Secretary must determine
whether the benefits of the standard
exceed its burdens by, to the greatest
extent practicable, considering the
seven statutory factors discussed
previously. (42 U.S.C.
6313(a)(6)(B)(ii)(D—(VID)

DOE considered the impacts of
amended standards for CUACs/CUHPs
and CWAFs at each TSL, beginning with
the maximum technologically feasible
level, to determine whether that level
would be economically justified. Where
the max-tech level was not justified,
DOE then considered the next most
efficient level and undertook the same
evaluation until it reached the highest
efficiency level that is both
technologically feasible and
economically justified and saves a
significant amount of energy.

To aid the reader as DOE discusses
the benefits and/or burdens of each TSL,
tables in this section present a summary
of the results of DOE’s quantitative
analysis for each TSL. In addition to the
quantitative results presented in the
tables, DOE also considers other
burdens and benefits that affect
economic justification.


http://www.regulations.gov/#!documentDetail;D=EERE-2013-BT-STD-0007-0093
http://www.regulations.gov/#!documentDetail;D=EERE-2013-BT-STD-0007-0093
http://www.regulations.gov/#!documentDetail;D=EERE-2013-BT-STD-0007-0093
http://www.regulations.gov/#!documentDetail;D=EERE-2013-BT-STD-0007-0093
http://www.regulations.gov/#!documentDetail;D=EERE-2013-BT-STD-0007-0093
http://www.regulations.gov/#!documentDetail;D=EERE-2013-BT-STD-0007-0093
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A. Benefits and Burdens of TSLs each TSL for CUACs and CUHPs. The levels contained in each TSL are
Considered for Small, Large, and Very national impacts are measured over the  described in section V.A of the direct
Large Air-Cooled Commercial Package  lifetime of CUACs and CUHPs final rule.
Air Conditioning and Heating purchased in the 2018-2048 period. The
Equipment energy savings, emissions reductions,

Table II.1 and Table IL.2 summarize and value of emissions reductions refer
the quantitative impacts estimated for to full—fuel—cycle results. The efﬁCienCy

TABLE I[I.1—SUMMARY OF ANALYTICAL RESULTS FOR SMALL, LARGE, AND VERY LARGE AIR-COOLED COMMERCIAL
PACKAGE AIR CONDITIONING AND HEATING EQUIPMENT: NATIONAL IMPACTS

Category TSL 1 TSL 2 TsL2s | Recommended TSL 3 TSL 3.5 TSL 4 TSL5

National FFC Energy Savings (quads)

5.3 e 9.8 i 13.9 e 148 oo 15.9 i 164 .o 19.7 e 234
3% discount rate .......... 68.2
7% discount rate .......... 18.8
CO» (million metric 1,383
tons).
SO, (thousand tons) .... 722
NOx (thousand tons) ... 2,584
Hg (tons) ............. . 2.66
CHy (thousand tons) ... 6,185
N.O (thousand tons) .... 15.16
CHa (million tons 173.2
CO,eq ™.
N>O (thousand tons 913 i 1,682 ... 2,397 e 2,528 ..cooeienn 2,741 . 2,828 ..o 3,392 ... 4,017
CO-eq ™).
Value of Emissions Reduction (Total FFC Emissions)
CO, (2014$ billion)t ... | 1.845 to 27.53 | 3.409 to 50.82 | 4.870 to 72.52 | 5.046 to 75.94 | 5.556 to 82.83 | 5.729 to 85.44 | 6.860 to 102.4 | 8.127 to 121.4
NOx—3% discount rate | 1,828 .............. 3,376 .ccovvenn 4,820 .............. 5,038 ...ccoveeene 5,503 ....cccoeuuee 5,677 .coeevrennn 6,804 .............. 8,067
(2014$ million).
NOx—7% discount rate | 606 ................. 1,121 1,604 ... 1,614 ... 1,826 ...ccoeent 1,881 e 2,245 ............ 2,652
(2014$ million).

*For the Recommended TSL, the NES is forecasted over the lifetime of equipment sold from 2018-2048. For the other TSLs, the NES is forecasted over the life-
time of equipment sold from 2019-2048.

**C0O,eq Is the quantity of CO, that would have the same global warming potential (GWP).

1 Range of the economic value of CO, reductions is based on estimates of the global benefit of reduced CO, emissions.

TABLE [I.2—SUMMARY OF ANALYTICAL RESULTS FOR SMALL, LARGE, AND VERY LARGE AIR-COOLED COMMERCIAL
PACKAGE AIR CONDITIONING AND HEATING EQUIPMENT: MANUFACTURER AND CONSUMER IMPACTS

Category TSL 1 TSL 2 TSL25 Recommended TSL 3 TSL 35 TSL 4 TSL 5

Manufacturer Impacts

Industry NPV (2014$ 1,431.0 to 1,421.9 to 1,300.5 to 1,204.1 to 1,197.4 to 1,138.2 to 1,025.0 to 762.7 to
million) (No-new- 1,705.5. 1,758.6. 1,721.1. 1,606.1. 1,697.0. 1,670.3. 1,660.9. 1,737.6
standards case INPV
=1,638.2).

Industry NPV (% (6.5) to 3.7 ..... (13.5) 10 6.9 ... | (20.9) to 4.7 ... | (26.8) to (2.3) (27.2)t0 3.2 ... | (30.8)t0 1.6 ... | (37.7)t0 1.0 ... | (53.6) t0 5.7
change).

Commercial Consumer Average LCC Savings (207143)

Small CUACs ............... 5,326
Large CUACs ...... 12,900
Very Large CUACs ...... 18,338
Average* ..o 8,697
Small CUACs ............... 4.6
Large CUACs ............... 4.6
Very Large CUACs ...... 6.3
Average ™ ......cccceneennes 4.8

% of Consumers that Experience Net Cost
Small CUACs ... 5. 16
Large CUACs ...... . 2 . 11
Very Large CUACs ...... 23 6
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TABLE [|.2—SUMMARY OF ANALYTICAL RESULTS FOR SMALL, LARGE, AND VERY LARGE AIR-COOLED COMMERCIAL
PACKAGE AIR CONDITIONING AND HEATING EQUIPMENT: MANUFACTURER AND CONSUMER IMPACTS—Continued

Category TSL 1 TSL 2

Recommended

TSL 2.5 TSL

TSL 3

TSL 3.5 TSL 4 TSL 5

Average *

Parentheses indicate negative (—) values.

*Weighted by shares of each equipment class in total projected shipments in the year of compliance.

DOE first considered TSL 5, which
represents the max-tech efficiency
levels. TSL 5 would save 23.4 quads of
energy, an amount DOE considers
significant. Under TSL 5, the NPV of
consumer benefit would be $18.8 billion
using a discount rate of 7-percent, and
$68.2 billion using a discount rate of 3-
percent.

The cumulative emissions reductions
at TSL 5 are 1,383 million Mt of CO,,
722 thousand tons of SO,, 2,584
thousand tons of NOx, 2.66 tons of Hg,
6,185 thousand tons of CHy, and 15.16
thousand tons of N,O. The estimated
monetary value of the CO, emissions
reduction at TSL 5 ranges from $8.127
billion to $121.4 billion.

At TSL 5, the average LCC impact is
a savings of $5,326 for small CUACs,
$12,900 for large CUACs, and $18,338
for very large CUACs. The simple
payback period is 4.6 years for small
CUAG:S, 4.6 years for large CUACs, and
6.3 years for very large CUACs. The
fraction of consumers experiencing a net
LCC cost is 16 percent for small CUACs,
11 percent for large CUAGs, and 6
percent for very large CUACs. Although
DOE did not estimate consumer impacts
for CUHPs, the results would be very
similar to those for CUACs for the
reasons stated in section V.B.1 of the
direct final rule.

At TSL 5, the projected change in
INPV ranges from a decrease of $881.9
million to an increase of $93.1 million,
which corresponds to a change of —53.7
percent and 5.7 percent, respectively.
The industry is expected to incur $591.0
million in total conversion costs at this
level. DOE projects that 98.7 percent of
current equipment listings would
require redesign at this level to meet
this standard level today. At this level,
DOE recognizes that manufacturers
could face technical resource
constraints. Manufacturers stated they
would require additional engineering
expertise and additional test laboratory
capacity. It is unclear whether
manufacturers could complete the
hiring of the necessary technical
expertise and construction of the
necessary test facilities in time to allow
for the redesign of all equipment to meet
max-tech by 2019. Furthermore, DOE
recognizes that a standard set at max-
tech could greatly limit equipment

differentiation in the CUAC/CUHP
market. By commoditizing a key
differentiating feature, a standard set at
max-tech would likely accelerate
consolidaton in the industry.

The Secretary tentatively concludes
that at TSL 5 for CUACs and CUHPs, the
benefits of energy savings, positive NPV
of consumer benefits, emission
reductions, and the estimated monetary
value of the emissions reductions would
be outweighed by the economic burden
on some consumers, and the impacts on
manufacturers, including the conversion
costs and profit margin impacts that
could result in a large reduction in
INPV. Consequently, the Secretary has
tentatively concluded that TSL 5 is not
economically justified.

DOE then considered TSL 4. TSL 4
would save 19.7 quads of energy, an
amount DOE considers significant.
Under TSL 4, the NPV of consumer
benefit would be $19.2 billion using a
discount rate of 7-percent, and $64.1
billion using a discount rate of 3-
percent.

The cumulative emissions reductions
at TSL 4 are 1,167 million Mt of CO,,
610 thousand tons of SO,, 2,180
thousand tons of NOx, 2.25 tons of Hg,
5,215 thousand tons of CHy, and 12.80
thousand tons of N»O. The estimated
monetary value of the CO, emissions
reduction at TSL 4 ranges from $6.860
billion to $102.4 billion.

At TSL 4, the average LCC impact is
a savings of $3,035 for small CUAGs,
$16,803 for large CUACs, and $18,386
for very large CUACs. The simple
payback period is 2.5 years for small
CUAG:S, 2.5 years for large CUACs, and
5.6 years for very large CUACs. The
fraction of consumers experiencing a net
LCC cost is 25 percent for small CUACs,
1 percent for large CUACs, and 3
percent for very large CUACs. Although
DOE did not estimate consumer impacts
for CUHPs, the results would be very
similar to those for CUAGs for the
reasons stated in section V.B.1 of the
direct final rule.

At TSL 4, the projected change in
INPV ranges from a decrease of $619.6
million to an increase of $16.3 million,
which corresponds to a change of —37.7
percent and 1.0 percent, respectively.
The industry is expected to incur $538.8
million in total conversion costs at this

level. DOE projects that 96.0 percent of
current equipment listings would
require redesign at this level to meet
this standard level today.

The Secretary tentatively concludes
that at TSL 4 for CUACs and CUHPs, the
benefits of energy savings, positive NPV
of consumer benefits, emission
reductions, and the estimated monetary
value of the emissions reductions would
be outweighed by the economic burden
on some consumers, and the impacts on
manufacturers, including the conversion
costs and profit margin impacts that
could result in a reduction in INPV.
Consequently, the Secretary has
tentatively concluded that TSL 4 is not
economically justified.

DOE then considered TSL 3.5. TSL
3.5 would save 16.4 quads of energy, an
amount DOE considers significant.
Under TSL 3.5, the NPV of consumer
benefit would be $17.1 billion using a
discount rate of 7-percent, and $55.3
billion using a discount rate of 3-
percent.

The cumulative emissions reductions
at TSL 3.5 are 973 million Mt of CO»,
508 thousand tons of SO», 1,815
thousand tons of NOx, 1.88 tons of Hg,
4,342 thousand tons of CH4, and 10.67
thousand tons of N>O. The estimated
monetary value of the CO, emissions
reduction at TSL 3.5 ranges from $5.729
billion to $85.44 billion.

At TSL 3.5, the average LCC impact is
a savings of $3,517 for small CUACs,
$12,266 for large CUACs, and $8,881 for
very large CUACs. The simple payback
period is 2.6 years for small CUACs, 2.6
years for large CUACs, and 7.2 years for
very large CUACs. The fraction of
consumers experiencing a net LCC cost
is 13 percent for small CUAGs, 1 percent
for large CUAGC, and 23 percent for very
large CUAGs. Although DOE did not
estimate consumer impacts for CUHPs,
the results would be very similar to
those for CUACs for the reasons stated
in section V.B.1 of the direct final rule.

At TSL 3.5, the projected change in
INPV ranges from a decrease of $506.4
million to an increase of $25.7 million,
which corresponds to a change of —30.8
percent and 1.6 percent, respectively.
The industry is expected to incur $489.2
million in total conversion costs at this
level. DOE projects that 93.5 percent of
current equipment listings would
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require redesign at this level to meet
this standard level today.

The Secretary tentatively concludes
that at TSL 3.5 for CUACs and CUHPs,
the benefits of energy savings, positive
NPV of consumer benefits, emission
reductions, and the estimated monetary
value of the emissions reductions would
be outweighed by the economic burden
on some consumers, and the impacts on
manufacturers, including the conversion
costs and profit margin impacts that
could result in a reduction in INPV.
Consequently, the Secretary has
tentatively concluded that TSL 3.5 is
not economically justified.

DOE then considered TSL 3. TSL 3
would save 15.9 quads of energy, an
amount DOE considers significant.
Under TSL 3, the NPV of consumer
benefit would be $16.8 billion using a
discount rate of 7-percent, and $53.7
billion using a discount rate of 3-
percent.

The cumulative emissions reductions
at TSL 3 are 943 million Mt of CO, 493
thousand tons of SO», 1,759 thousand
tons of NOx, 1.82 tons of Hg, 4,208
thousand tons of CHy, and 10.34
thousand tons of N>O. The estimated
monetary value of the CO; emissions
reduction at TSL 3 ranges from $5.556
billion to $82.83 billion.

At TSL 3, the average LCC impact is
a savings of $4,233 for small CUACs,
$10,135 for large CUACs, and $8,881 for
very large CUACs. The simple payback
period is 4.9 years for small CUACs, 2.6
years for large CUACs, and 7.2 years for
very large CUACs. The fraction of
consumers experiencing a net LCC cost
is 5 percent for small CUACs, 2 percent
for large CUAC, and 23 percent for very
large CUACGs. Although DOE did not
estimate consumer impacts for CUHPs,
the results would be very similar to
those for CUAC:s for the reasons stated
in section V.B.1 of the direct final rule.

At TSL 3, the projected change in
INPV ranges from a decrease of $447.2
million to an increase of $52.4 million,
which corresponds to a change of —27.2
percent and 3.2 percent, respectively.
DOE projects that 81.6 percent of
current equipment listings would
require redesign at this level to meet
this standard level today.

The Secretary tentatively concludes
that at TSL 3 for CUACs and CUHPs, the
benefits of energy savings, positive NPV
of consumer benefits, emission
reductions, and the estimated monetary
value of the emissions reductions would
be outweighed by the economic burden
on some consumers, and the impacts on
manufacturers, including the conversion

costs and profit margin impacts that
could result in a large reduction in
INPV. Consequently, the Secretary has
tentatively concluded that TSL 3 is not
economically justified.

DOE then considered the
Recommended TSL, which reflects the
standard levels recommended by the
Working Group. The Recommended
TSL would save 14.8 quads of energy,
an amount DOE considers significant.
Under the Recommended TSL, the NPV
of consumer benefit would be $15.2
billion using a discount rate of 7-
percent, and $50.0 billion using a
discount rate of 3-percent.

The cumulative emissions reductions
at the Recommended TSL are 873
million Mt of CO», 454 thousand tons of
SO,, 1,634 thousand tons of NOx, 1.68
tons of Hg, 3,917 thousand tons of CHa,
and 9.54 thousand tons of N>O. The
estimated monetary value of the CO,
emissions reduction at the
Recommended TSL ranges from $5.046
billion to $75.94 billion.

At the Recommended TSL, the
average LCC impact is a savings of
$4,233 for small CUACs, $10,135 for
large CUAGs, and $8,610 for very large
CUAG:s. The simple payback period is
4.9 years for small CUACs, 2.6 years for
large CUACs, and 6.2 years for very
large CUAGs. The fraction of consumers
experiencing a net LCC cost is 5 percent
for small CUACs, 2 percent for large
CUAC S, and 7 percent for very large
CUAG:s. Although DOE did not estimate
consumer impacts for CUHPs, the
results would be very similar to those
for CUAG: for the reasons stated in
section V.B.1 of the direct final rule.

The Recommended TSL, as presented
by the Working Group and approved by
ASRAQ, aligns the effective dates of the
CUAC/CUHP and CWAF rulemakings.
That approach adopts the ASHRAE
90.1-2013 efficiency levels in 2018 and
a higher level in in 2023 as
recommended by the Working Group.
DOE anticipates that aligning the
effective dates will reduce total
conversion costs and cumulative
regulatory burden, while also allowing
industry to gain clarity on potential
regulations that could affect refrigerant
availability before the higher appliance
standard takes effect in 2023. DOE
projects that 31.5 percent of current
equipment listings would require
redesign at this level to meet the 2018
standard level, while 79.6 percent of
current equipment listings would
require redesign at this level to meet the
2023 standard level.

At the Recommended TSL, the
projected change in INPV ranges from a

decrease of $440.4 million to a decrease
of $38.5 million, which corresponds to
a change of —26.8 percent and —2.3
percent, respectively. The industry is
expected to incur $520.8 million in total
conversion costs at this level. However,
the industry members of the Working
Group noted that aligning the
compliance dates for the CUAC/CUHP
and CWATF standards in the manner
recommended would allow
manufacturers to coordinate their
redesign and testing expenses for these
equipment. (CUAC: AHRI and ACEEE,
No. 80 at p. 1). With this coordination,
manufacturers explained that there
would be a reduction in the total
conversion costs associated with the
direct final rule. The resulting synergies
from aligning the CUAC/CUHP and
CWAF compliance dates would produce
INPV impacts that are less severe than
the forecasted INPV range of —26.8
percent to — 2.3 percent.

After considering the analysis and
weighing the benefits and burdens, DOE
has tentatively determined that the
recommended standards are in
accordance with 42 U.S.C. 6313(a)(6)(B),
which contains provisions for adopting
a uniform national standard more
stringent than the amended ASHRAE
Standard 90.1 for the equipment
considered in this document.
Specifically, the Secretary has
tentatively determined, supported by
clear and convincing evidence that such
adoption would result in the significant
additional conservation of energy and is
technologically feasible and
economically justified. In determining
whether the recommended standards
are economically justified, the Secretary
has tentatively determined that the
benefits of the recommended standards
exceed the burdens. Namely, the
Secretary has tentatively concluded that
under the recommended standards for
CUACs and CUHPs, the benefits of
energy savings, positive NPV of
consumer benefits, emission reductions,
the estimated monetary value of the
emissions reductions, and positive
average LCC savings would outweigh
the negative impacts on some
consumers and on manufacturers,
including the conversion costs that
could result in a reduction in INPV for
manufacturers.

The proposed amended energy
conservation standards for CUACs and
CUHPs, which prescribe the minimum
allowable IEER and, for commercial
unitary heat pumps, COP, are shown in
Table II.3.
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TABLE 11.3—PROPOSED ENERGY CONSERVATION STANDARDS FOR SMALL, LARGE, AND VERY LARGE AIR-COOLED
COMMERCIAL PACKAGE AIR CONDITIONING AND HEATING EQUIPMENT

Proposed en-

Equipment type Heating type gagrzaﬁicé)nn Con&gltlgnce
standard
Small Commercial Packaged AC and HP (Air-Cooled)—>65,000 | AC ..... Electric Resistance Heating or No | 12.9 IEER .... | January 1,
Btu/h and <135,000 Btu/h Cooling Capacity. Heating. 14.8 IEER ... 2018.
January 1,
2023.
All Other Types of Heating .......... 12.7 IEER ... | January 1,
14.6 IEER .... 2018.
January 1,
2023.
HP ..... Electric Resistance Heating or No | 12.2 IEER ... | January 1,
Heating. 3.3COP ...... 2018.
14.1 IEER ....
3.4 COP ...... January 1,
2023.
All Other Types of Heating .......... 12.0 IEER ... | January 1,
3.3 COP ...... 2018.
13.9 IEER ....
3.4 COP ..... January 1,
2023.
Large Commercial Packaged AC and HP (Air-Cooled)—>135,000 | AC ..... Electric Resistance Heating or No | 12.4 IEER .... | January 1,
Btu/h and <240,000 Btu/h Cooling Capacity. Heating. 14.2 IEER ... 2018.
January 1,
2023.
All Other Types of Heating .......... 12.2 [EER ... | January 1,
14.0 IEER .... 2018.
January 1,
2023.
HP ..... Electric Resistance Heating or No | 11.6 IEER ... | January 1,
Heating. 3.2 COP ...... 2018.
135 IEER ....
3.3COP ...... January 1,
2023.
All Other Types of Heating .......... 11.4 IEER ... | January 1,
3.2 COP ...... 2018.
133 IEER ....
3.3COP ...... January 1,
2023.
Very Large Commercial Packaged AC and HP (Air-Cooled)— | AC ..... Electric Resistance Heating or No | 11.6 IEER .... | January 1,
>240,000 Btu/h and <760,000 Btu/h Cooling Capacity. Heating. 13.2 I[EER ... 2018.
January 1,
2023.
All Other Types of Heating .......... 11.4 [EER ... | January 1,
13.0 IEER .... 2018.
January 1,
2023.
HP ..... Electric Resistance Heating or No | 10.6 IEER ... | January 1,
Heating. 3.2 COP ...... 2018.
125 IEER ....
3.2 COP ...... January 1,
2023.
All Other Types of Heating .......... 10.4 IEER ... | January 1,
3.2 COP ...... 2018.
12.3 IEER ....
3.2COP ...... January 1,

2023.
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The benefits and costs of the proposed Table II.4 shows the annualized million in CO; reductions, and $147.5
standards—which mimic those found in values for CUACs and CUHPs under the million in reduced NOx emissions. In
the direct final rule—can also be Recommended TSL, expressed in 2014$. this case, the net benefit amounts to
expressed in terms of annualized values. The results under the primary estimate ~ $2,859 million per year. Using a 3-

The annualized net benefit is the sum are as follows. Using a 7-percent percent discount rate for all benefits and
of: (1) The annualized national discount rate for benefits and costs other costs and the SCC series has a value of
economic value (expressed in 2014$) of  than CO; reduction, (for which DOE $40.0/t in 2015, the estimated cost of the
the benefits from operating equipment used a 3-percent discount rate along standards is $792 million per year in
that meet the adopted standards with the SCC series that has a value of increased equipment costs, while the
(consisting primarily of operating cost $40.0/t in 2015),10 the estimated cost of  estimated annual benefits are $3,441
savings from using less energy, minus the standards in this rule is $708 million in reduced operating costs,
increases in product purchase costs, and million per year in increased equipment $1,320 million in CO- reductions, and
(2) the annualized monetary value of the costs, while the estimated annual $267.3 million in reduced NOx

benefits of CO, and NOx emission benefits are $2,099 million in reduced emissions. In this case, the net benefit
reductions.? equipment operating costs, $1,320 amounts to $4,237 million per year.

TABLE [l.4—ANNUALIZED BENEFITS AND COSTS OF PROPOSED STANDARDS FOR SMALL, LARGE, AND VERY LARGE AIR-
COOLED COMMERCIAL PACKAGE AIR CONDITIONING AND HEATING EQUIPMENT

Million 2014$/year
Discount rate :
o : Low net High net
(%) ezgm:g* benefits benefits
estimate estimate
Benefits
Consumer Operating Cost SAVINGS .......coriiiiriiiiieie et 2,021 ........... 2,309
3,830
CO: Reduction Value ($12.2/t CASE)™ .....cccciririieeerere e s 361
CO, Reduction Value ($40.0/t case)** . 1,337
CO, Reduction Value ($62.3/t case)** 1,999
CO, Reduction Value ($117/ CASE)*™ ...ceeceieieeeeeecie ettt 4,009 ........... 4,080
NOx Reduction ValUET .......eoeeiiee ettt e . ... | 149.5
265.9 ........... 270.7
Total BENEfitSTT .uuvveeiiei i 7% plus CO, 2,522 to 2,820 to
range. 6,176. 6,539
T o, 3,481 ........... 3,796
3 plus CO» 3,908 to 4,462 to
range. 7,561. 8,181
3 e 4,866 ........... 5,438
Costs
Consumer Incremental Product COSES ........ccccueeeiiiiieiciiiee e /T 708 ... 888 .....cc....... 275
B 792 .............. 1028 ............ 231
Net Benefits
B o) 2 i o U PUPPRRPRRY 7% plus CO, | 1,895 to 1,635 to 2,546 to
range. 5,567. 5,288. 6,265
T e 2,859 ........... 2,593 .......... 3,521
3 plus CO, 3,274 to 2,879 to 4,232 to
range. 6,945. 6,533. 7,951
3 4,237 ........... 3,838 ........... 5,207

*This table presents the annualized costs and benefits associated with CUACs and CUHPs shipped in 2018-2048. These results include ben-
efits to consumers which accrue after 2048 from the CUACs and CUHPs purchased in 2018-2048. The results account for the incremental vari-
able and fixed costs incurred by manufacturers due to the standard, some of which may be incurred in preparation for the rule. The Primary, Low
Benefits, and High Benefits estimates utilize projections of energy prices from the AEO 2015 Reference case, Low Economic Growth case, and
High Economic Growth case, respectively. In addition, incremental product costs reflect a constant price trend in the Primary estimate, a slightly
increasing price trend in the Low Benefits estimate, and a slightly decreasing price trend in the Low Benefits estimate. The methods used to
project price trends are explained in section I1V.D.1.

**The CO, values represent global monetized values of the SCC, in 2014$, in 2015 under several scenarios of the updated SCC values. The
first three cases use the averages of SCC distributions calculated using 5%, 3%, and 2.5% discount rates, respectively. The fourth case rep-
resents the 95th percentile of the SCC distribution calculated using a 3% discount rate. The SCC time series incorporate an escalation factor. t
Total Benefits for both the 3% and 7% cases are derived using the series corresponding to the average SCC with 3-percent discount rate ($40.0/
t) case. In the rows labeled “7% plus CO, range” and “3% plus CO, range,” the operating cost and NOx benefits are calculated using the la-
beled discount rate, and those values are added to the full range of CO, values.

9To convert the time-series of costs and benefits shipments occur (2020, 2030, etc.), and then DOE then calculated the fixed annual payment over
into annualized values, DOE calculated a present discounted the present value from each year to a 30-year period, starting in the compliance year
value in 2014, the year used for discounting the 2015. The calculation uses discount rates of 3- and that yields the same present value.
NPV of total consumer costs and savings. For the 7-percent for all costs and benefits except for the 10DOE used a 3-percent discount rate because the
benefits, DOE calculated a present value associated  value of CO, reductions, for which DOE used case- SCC values for the series used in the calculation

with each year’s shipments in the year in which the  specific discount rates. Using the present value, were derived using a 3-percent discount rate.



2120 Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Proposed Rules

1 The $/ton values used for NOx are described in section IV.L.2 of the direct final rule. DOE estimated the monetized value of NOx emissions
reductions using benefit per ton estimates from the Regulatory Impact Analysis titled, “Proposed Carbon Pollution Guidelines for Existing Power
Plants and Emission Standards for Modified and Reconstructed Power Plants,” published in June 2014 by EPA’s Office of Air Quality Planning
and Standards. (Available at: http://www3.epa.gov/ttnecas1/regdata/RIAs/111dproposalRIAfinal0602.pdf.) For DOE’s Primary Estimate and Low
Net Benefits Estimate, the agency is presenting a national benefit-per-ton estimate for particulate matter emitted from the Electric Generating
Unit sector based on an estimate of premature mortality derived from the ACS study (Krewski et al., 2009). For DOE’s High Net Benefits Esti-
mate, the benefit-per-ton estimates were based on the Six Cities study (Lepuele et al., 2011), which are nearly two-and-a-half times larger than
those from the ACS study. Because of the sensitivity of the benefit-per-ton estimate to the geographical considerations of sources and receptors
of emission, DOE intends to investigate refinements to the agency’s current approach of one national estimate by assessing the regional ap-
proach taken by EPA’s Regulatory Impact Analysis for the Clean Power Plan Final Rule.

11 Total Benefits for both the 3% and 7% cases are derived using the series corresponding to the average SCC with 3-percent discount rate
($40.0/t) case. In the rows labeled “7% plus CO, range” and “3% plus CO, range,” the operating cost and NOx benefits are calculated using the
labeled discount rate, and those values are added to the full range of CO, values.

B. Benefits and Burdens of TSLs each TSL for CWAFs. For TSL 2, the energy savings, emissions reductions,
Considered for Commercial Warm Air national impacts are projected over the  and value of emissions reductions refer
Furnaces lifetime of equipment sold in 2023— to full-fuel-cycle results. The efficiency
2048. For the other TSLs, the impacts levels contained in each TSL are
Table IL5 and Table IL.6 summarize are projected over the lifetime of described in section V.A of the direct
the quantitative impacts estimated for equipment sold in 2019-2048. The final rule.

TABLE [I.5—SUMMARY OF ANALYTICAL RESULTS FOR COMMERCIAL WARM AIR FURNACES: NATIONAL IMPACTS

Trial standard level

Cumulative FFC Energy Savings Quads ...............cccccoevieienenne 0.25 ............. 0.23 ............. 0.41 ............. 0.41 .. 2.4

3% AISCOUNT FALE ....uvviiieeii e e e e e e 11 1.0 e 0.1 . 0.1 2.6
7% AISCOUNTE FALE ....uvviiieeeiiciiiieee e e e e e e e e sannees 04 s 0.3 s 04 ... 04 . -0.4

COs million MELIIC tONS ..........veeeeeeeeeeieieee et
SO, thOUSANA TONS ....eeeeeieeee et
NOx thoUSANA TONS ...cooeeeeeeee et
Hg tons .....ccocevevceeenenns

CH, thousand tons
CH, thousand tons CO2EGQ% ........coceeieeiiuiiiie et
N2O thouSaNA tONS ......ceveeeeie et e
N>O thousand tons CO28G* .........ccueeeieiieeieieeneieeiesee s

Value of emissions reduction

CO5 2014$ MIllION™ ..ot 79.8t0 1,185 | 71.4t0 1,078 | 126 to 1,891 | 126 t0 1,897 | 713 to
10,809

NOx—3% discount rate 2014$ million ..........ccccoviiiieiiieeiieciecieas 120t0 264 ... | 110t0 243 ... | 188to 414 ... | 192 t0 424 ... | 1258 to 2772

NOx—7% discount rate 2014$ million .........ccccooveviieiiieeiiccieceas 42.3t094.4 36.1 to 80.9 64.2to 144 .. | 65.9 to 147 .. | 423 to 945

For TSL 2, the impacts are projected over the lifetime of equipment sold in 2023—-2048. For the other TSLs, the impacts are projected over the
lifetime of equipment sold in 2019-2048.

*CO,eq is the quantity of CO, that would have the same global warming potential (GWP).

**Range of the economic value of CO; reductions is based on estimates of the global benefit of reduced CO, emissions.

TABLE 11.6—SUMMARY OF ANALYTICAL RESULTS FOR COMMERCIAL WARM AIR FURNACES: MANUFACTURER AND
CONSUMER IMPACTS*

Trial standard level

Category ] » 5 . s

Manufacturer Impacts

Industry NPV (2014$ million) (No-New-Standards Case INPV = | 85.81t092.6 |83.0t090.5 |65.5t0 125.2 | 60.4t0o 124.8 | (19.3) to

96.3). 143.5
INAUSETY NPV (% CRANGE) vveoeeveeeeeeeeeeeereeeeseeeeesseesesseeseeeseeseeeeseseees (11.0) to (13.9) to (32.0) to0 29.9 | (37.3) t0 29.5 | (120.1) to
(3.9). (6.1). 49.0

Consumer average LCC savings (2014$)

Gas-Fired Commercial Warm Air Furnaces $766
Oil-Fired Commercial Warm Air Furnaces . $1,817
AVEIAGE™ ..ottt $781
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TABLE 11.6—SUMMARY OF ANALYTICAL RESULTS FOR COMMERCIAL WARM AIR FURNACES: MANUFACTURER AND

CONSUMER IMPACTS*—Continued

Category

Trial standard level

1 2

Consumer simple PBP (years)

Gas-Fired Commercial Warm Air Furnaces
Qil-Fired Commercial Warm Air Furnaces ....
Average*

11.3

Gas-Fired Commercial Warm Air Furnaces
Qil-Fired Commercial Warm Air Furnaces

58%
54%

*Weighted by shares of each equipment class in total projected shipments in 2019.
1 At max tech, the standard will likely require CWAF manufacturers to make design changes to the cooling components of commercial HVAC
products and to the chassis that houses the heating and cooling components. Because these cooling system changes are triggered by the
CWAF standard, they are taken into account in the MIA’s estimate of conversion costs. The additional expense of updating the commercial cool-
ing product contributes to an INPV loss that is greater than 100%.

DOE first considered TSL 5, which
represents the max-tech efficiency
levels. TSL 5 would save 2.4 quads of
energy, an amount DOE considers
significant. Under TSL 5, the NPV of
consumer cost would be $0.4 billion
using a 7-percent discount rate, and the
NPV of consumer benefit would be $2.6
billion using a 3-percent discount rate.

The cumulative emissions reductions
at TSL 5 are 126 Mt of CO,, 473
thousand tons of NOx, 1,673 thousand
tons of CH,, and 0.08 thousand tons of
NO. Projected emissions show an
increase of 10.2 thousand tons of SO,
and 0.04 ton of Hg. The estimated
monetary value of the CO; emissions
reduction at TSL 5 ranges from $713
million to $10,809 million.

At TSL 5, the average LCC impact is
a savings of $766 for gas-fired CWAF's
and $1,817 for oil-fired CWAFs. The
simple payback period is 11.3 years for
gas-fired CWAFs and 7.5 years for oil-
fired CWAFs. The fraction of consumers
experiencing a net LCC cost is 58
percent for gas-fired CWAF and 54
percent for oil-fired CWAFs.

At TSL 5, the projected change in
INPV ranges from a decrease of $115.7
million to an increase of $47.2 million,
which corresponds to a change of
—120.1 percent and 49.0 percent,
respectively. The industry is expected to
incur $157.5 million in total conversion
costs at this level. DOE projects that 99
percent of current equipment listings
would require redesign at this level.

The Secretary tentatively concludes
that at TSL 5 for CWAFs, the benefits of
energy savings, positive NPV of
consumer benefits using a discount rate
of 3 percent, emission reductions, and
the estimated monetary value of the
emissions reductions would be
outweighed by the economic burden on
most consumers, the negative NPV of

consumer benefits using a 7-percent
discount rate, and the impacts on
manufacturers, including the conversion
costs and profit margin impacts that
could result in a large reduction in
INPV. Consequently, the Secretary has
tentatively concluded that TSL 5 is not
economically justified.

DOE then considered TSL 4. TSL 4
would save 0.41 quads of energy, an
amount DOE considers significant.
Under TSL 4, the NPV of consumer cost
would be $0.4 billion using a 7-percent
discount rate, and $0.1 billion using a
3-percent discount rate.

The cumulative emissions reductions
at TSL 4 are 22 Mt of CO5, 0.67
thousand tons of SO», 72.2 thousand
tons of NOx, 0.002 ton of Hg, 260
thousand tons of CHy4, and 0.06
thousand tons of N»>O. The estimated
monetary value of the CO, emissions
reduction at TSL 4 ranges from $126
million to $1,897 million.

At TSL 4, the average LCC impact is
a savings of $75 for gas-fired CWAFs
and $400 for oil-fired CWAFs. The
simple payback period is 12.3 years for
gas-fired CWAFs and 1.9 years for oil-
fired CWAFs. The fraction of consumers
experiencing a net LCC cost is 58
percent for gas-fired CWAFs, and 11
percent for oil-fired CWAFs.

At TSL 4, the projected change in
INPV ranges from a decrease of $35.9
million to an increase of $28.4 million,
which corresponds to a change of —37.3
percent and 29.5 percent, respectively.
The industry is expected to incur $47.6
million in total conversion costs at this
level. DOE projects that 94 percent of
current product listings would require
redesign at this level.

The Secretary tentatively concludes
that at TSL 4 for CWAFs, the benefits of
energy savings, emission reductions,
and the estimated monetary value of the

emissions reductions would be
outweighed by the economic burden on
many consumers, negative NPV of
consumer benefits, and the impacts on
manufacturers, including the conversion
costs and profit margin impacts that
could result in a large reduction in
INPV. Consequently, the Secretary has
tentatively concluded that TSL 4 is not
economically justified.

DOE then considered TSL 3. TSL 3
would save 0.41 quads of energy, an
amount DOE considers significant.
Under TSL 3, the NPV of consumer cost
would be $0.4 billion using a 7-percent
discount rate, and $0.1 billion using a
3-percent discount rate.

The cumulative emissions reductions
at TSL 3 are 22 Mt of CO», 0.63
thousand tons of SO,, 70.5 thousand
tons of NOx, 0.002 ton of Hg, 260
thousand tons of CHy, and 0.05
thousand tons of N,O. The estimated
monetary value of the CO, emissions
reduction at TSL 3 ranges from $126
million to $1,891 million.

At TSL 3, the average LCC impact is
a savings of $75 for gas-fired CWAFs.
The simple payback period is 12.3 years
for gas-fired CWAFs. The fraction of
consumers experiencing a net LCC cost
is 58 percent for gas-fired CWAFs. The
EL at TSL 3 for oil-fired CWAFs is the
baseline, so there are no LCC impacts
for oil-fired CWAFs at TSL 3.

At TSL 3, the projected change in
INPV ranges from a decrease of $30.9
million to an increase of $28.8 million,
which corresponds to a change of —32.0
percent and 29.9 percent, respectively.
The industry is expected to incur $41.0
million in total conversion costs at this
level. DOE projects that 91 percent of
current equipment listings would
require redesign at this level.

The Secretary tentatively concludes
that at TSL 3 for CWAFSs, the benefits of
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energy savings, emission reductions,
and the estimated monetary value of the
emissions reductions would be
outweighed by the economic burden on
many consumers, negative NPV of
consumer benefits, and the impacts on
manufacturers, including the conversion
costs and profit margin impacts that
could result in a large reduction in
INPV. Consequently, the Secretary has
tentatively concluded that TSL 3 is not
economically justified.

DOE then considered TSL 2, which
corresponds to the recommendations by
the Working Group. TSL 2 would save
0.23 quads of energy, an amount DOE
considers significant. Under TSL 2, the
NPV of consumer benefit would be $0.3
billion using a 7-percent discount rate,
and $1.0 billion using a 3-percent
discount rate.

The cumulative emissions reductions
at TSL 2 are 12.4 Mt of CO,, 0.40
thousand tons of SO», 41.2 thousand
tons of NOx, 0.001 ton of Hg, 146
thousand tons of CHy, and 0.03
thousand tons of N>O. The estimated
monetary value of the CO, emissions
reduction at TSL 2 ranges from $71.4
million to $1,078 million.

At TSL 2, the average LCC impact is
a savings of $284 for gas-fired CWAFs
and $400 for oil-fired CWAFs. The
simple payback period is 1.4 years for
gas-fired CWAF and 1.9 years for oil-
fired CWAFs. The fraction of consumers
experiencing a net LCC cost is 6 percent
for gas-fired CWAFs and 11 percent for
oil-fired CWAFs.

At TSL 2, 57 percent of current
equipment listings would require
redesign at this level. The projected
change in INPV ranges from a decrease
of $13.4 million to a decrease of $5.9
million, which corresponds to a
decrease of 13.9 percent and 6.1
percent, respectively. The CWAF
industry is expected to incur $22.2
million in total conversion costs.
However, the industry noted that
aligning the compliance dates for the
CUAC/CUHP and CWAF standards, as
recommended by the Working Group,
would allow manufacturers to
coordinate their redesign and testing
expenses for this equipment. If this
occurs, there could be a reduction in the
total conversion costs associated with

the DFR. The resulting synergies from
aligning the compliance dates of the
CUAC/CUHP and CWAF standards
would produce INPV impacts that are
less severe than the forecasted INPV
range of —13.9 percent to —6.1 percent.

After considering the analysis and
weighing the benefits and burdens, DOE
has tentatively determined that the
recommended standards are in
accordance with 42 U.S.C. 6313(a)(6)(B),
which contains provisions for adopting
a uniform national standard more
stringent than the amended ASHRAE/
IES Standard 90.1 for the equipment
considered in this document.
Specifically, the Secretary has
tentatively determined, supported by
clear and convincing evidence, that
such adoption would result in
significant additional conservation of
energy and is technologically feasible
and economically justified. In
determining whether the recommended
standards are economically justified, the
Secretary has tentatively determined
that the benefits of the recommended
standards exceed the burdens. Namely,
the Secretary has tentatively concluded
that under the recommended standards
for CWAFs, the benefits of energy
savings, positive NPV of consumer
benefits, emission reductions, the
estimated monetary value of the
emissions reductions, and positive
average LCC savings would outweigh
the negative impacts on some
consumers and on manufacturers,
including the conversion costs that
could result in a reduction in INPV for
manufacturers.

Based on the above analyses, DOE is
proposing to amend the energy
conservation standards for CWAFs—as
expressed in terms of thermal
efficiency—in the manner shown in
Table IL.7.

TABLE II.7—PROPOSED ENERGY CON-
SERVATION STANDARDS FOR COM-
MERCIAL WARM AIR FURNACES

. . Thermal
Equipment Input capacity L
type (Btu/h) effl;:g/f;cy
Gas-fired >225,000 81
CWAFs. Btu/h ..............

TABLE I1.7—PROPOSED ENERGY CON-

SERVATION STANDARDS FOR COM-
MERCIAL WARM AIR FURNACES—
Continued

. . Thermal
Equipment Input capacity L
type (Btu/h) eﬁ'?o'/f)ncy
Qil-fired >225,000 82
CWAFs. Btu/h ..o

The benefits and costs of the proposed
standards can also be expressed in terms
of annualized values. The annualized
net benefit is the sum of: (1) The
annualized national economic value
(expressed in 2014$) of the benefits
from operating equipment that meet the
adopted standards (consisting primarily
of operating cost savings from using less
energy, minus increases in equipment
purchase costs), and (2) the annualized
monetary value of the benefits of CO,
and NOx emission reductions.

Table I1.8 shows the annualized
values for CWAFs under TSL 2,
expressed in 20148. The results under
the primary estimate are as follows.
Using a 7-percent discount rate for
benefits and costs other than CO,
reductions, (for which DOE used a 3-
percent discount rate along with the
average SCC series corresponding to a
value of $40.0/ton in 2015 (2014$%)), the
estimated cost of the adopted standards
for CWAFs is $4.31 million per year in
increased equipment costs, while the
estimated benefits are $49.0 million per
year in reduced equipment operating
costs, $24 million per year in CO,
reductions, and $5.49 million per year
in reduced NOx emissions. In this case,
the net benefit amounts to $75 million
per year.

Using a 3-percent discount rate for all
benefits and costs and the average SCC
series corresponding to a value of $40.0/
ton in 2015 (in 20143), the estimated
cost of the adopted standards for
CWAFs is $4.38 million per year in
increased equipment costs, while the
estimated benefits are $71 million per
year in reduced operating costs, $24.3
million per year in CO, reductions, and
$8.76 million per year in reduced NOx
emissions. In this case, the net benefit
amounts to $100 million per year.
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TABLE 1I.8—ANNUALIZED BENEFITS AND COSTS OF PROPOSED STANDARDS (TSL 2) FOR COMMERCIAL WARM AIR

FURNACES
Million 2014%/year
Discount . Low High
rate eZtrilrrr?:tg* net benefits net benefits
% estimate estimate *
Benefits
Consumer Operating Cost Savings ........ccccceveeeiieeneenieennens 54
81

CO, Reduction Value ($12.2/t case)** 7.37
CO, Reduction Value ($40.0/t case)** . 26
CO, Reduction Value ($62.3/t case)** . 38
CO, Reduction Value ($117/t case)** 79
NOx Reduction Valuet ......cccceevciieniieeeeeeeee e 5to 11

B s 8to 17 8to 17 ... 81to 18
Total BenefitsSTt ..cccovveeeeee it 7 plus CO; range ...... 61 to 134 60 to 134 .. | 67 to 144

T e 78 . 78 s .. | 85

3 plus CO, range ...... 86 to 162 84 to 162 96 to 177

3 e 103 . 102 i, 114

Costs

Consumer Incremental Installed Costs ......c.ccoeveeriiiieennenne T e 4.31 e 5.04 . 3.92

3 e 4.38 ..o, 522 e, 3.94

Net Benefits

Lo 7 i o OO ERRRRRORNE 7 plus CO; range ...... 57 t0 130 ............ 55 to 129 63 to 140

T s 74 .. 72 e .| 81

3 plus CO; range ...... 82 to 158 . 79 to 157 92 to 173

. 99 e 97 e 110

*This table presents the annualized costs and benefits associated with CWAFs shipped in 2023-2048. These results include benefits to con-
sumers which accrue after 2048 from the CWAFs purchased from 2023-2048. The results account for the incremental variable and fixed costs
incurred by manufacturers due to the standard, some of which may be incurred in preparation for the rule. The Primary, Low Benefits, and High
Benefits Estimates utilize projections of energy prices from the AEO 2015 Reference case, Low Economic Growth case, and High Economic
Growth case, respectively. In addition, incremental equipment costs reflect a medium decline rate in the Primary Estimate, a low decline rate in
the Low Benefits Estimate, and a high decline rate in the High Benefits Estimate.

**The CO, values represent global monetized values of the SCC, in 2014$, in 2015 under several scenarios of the updated SCC values. The
first three cases use the averages of SCC distributions calculated using 5%, 3%, and 2.5% discount rates, respectively. The fourth case rep-
resents the 95th percentile of the SCC distribution calculated using a 3% discount rate. The SCC time series incorporate an escalation factor.

1The $/ton values used for NOx are described in the Direct Final Rule. DOE estimated the monetized value of NOx emissions reductions
using benefit per ton estimates from the Regulatory Impact Analysis titled, “Proposed Carbon Pollution Guidelines for Existing Power Plants and
Emission Standards for Modified and Reconstructed Power Plants,” published in June 2014 by EPA’s Office of Air Quality Planning and Stand-
ards. (Available at: http://www3.epa.gov/ttnecas1/regdata/RIAs/111dproposalRIAfinal0602.pdf.) For DOE’s Primary Estimate and Low Net Bene-
fits Estimate, the agency is presenting a national benefit-per-ton estimate for particulate matter emitted from the Electric Generating Unit sector
based on an estimate of premature mortality derived from the ACS study (Krewski et al., 2009). For DOE’s High Net Benefits Estimate, the ben-
efit-per-ton estimates were based on the Six Cities study (Lepuele et al., 2011), which are nearly two-and-a-half times larger than those from the
ACS study. Because of the sensitivity of the benefit-per-ton estimate to the geographical considerations of sources and receptors of emission,
DOE intends to investigate refinements to the agency’s current approach of one national estimate by assessing the regional approach taken by

EPA’s Regulatory Impact Analysis for the Clean Power Plan Final Rule.

1Tt Total Benefits for both the 3% and 7% cases are derived using the series corresponding to the average SCC with 3-percent discount rate
($40.0/t case. In the rows labeled “7% plus CO, range” and “3% plus CO- range,” the operating cost and NOx benefits are calculated using the
labeled discount rate, and those values are added to the full range of CO, values.

III. Public Participation

Submission of Comments

DOE will accept comments, data, and
information regarding this proposed
rule before or after the public meeting,
but no later than the date provided in
the DATES section at the beginning of
this proposed rule. Interested parties
may submit comments, data, and other
information using any of the methods
described in the ADDRESSES section at
the beginning of this document.

Submitting comments via
www.regulations.gov. The
www.regulations.gov Web page will
require you to provide your name and

contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be

able to consider your comment.
However, your contact information

will be publicly viewable if you include

it in the comment itself or in any
documents attached to your comment.
Any information that you do not want
to be publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Otherwise, persons viewing comments
will see only first and last names,
organization names, correspondence
containing comments, and any
documents submitted with the
comments.

Do not submit to www.regulations.gov
information for which disclosure is
restricted by statute, such as trade
secrets and commercial or financial
information (hereinafter referred to as
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Confidential Business Information
(“CBI”)). Comments submitted through
www.regulations.gov cannot be claimed
as CBI. Comments received through the
Web site will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section below.

DOE processes submissions made
through www.regulations.gov before
posting. Normally, comments will be
posted within a few days of being
submitted. However, if large volumes of
comments are being processed
simultaneously, your comment may not
be viewable for up to several weeks.
Please keep the comment tracking
number that www.regulations.gov
provides after you have successfully
uploaded your comment.

Submitting comments via email, hand
delivery/courier, or mail. Comments and
documents submitted via email, hand
delivery/courier, or mail also will be
posted to www.regulations.gov. If you
do not want your personal contact
information to be publicly viewable, do
not include it in your comment or any
accompanying documents. Instead,
provide your contact information in a
cover letter. Include your first and last
names, email address, telephone
number, and optional mailing address.
The cover letter will not be publicly
viewable as long as it does not include
any comments

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via mail or hand delivery/
courier, please provide all items on a
CD, if feasible, in which case it is not
necessary to submit printed copies. No
telefacsimiles (faxes) will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, that are written in English, and
that are free of any defects or viruses.
Documents should not contain special
characters or any form of encryption
and, if possible, they should carry the
electronic signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt

by law from public disclosure should
submit via email, postal mail, or hand
delivery/courier two well-marked
copies: one copy of the document
marked “confidential” including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” with the information
believed to be confidential deleted.
Submit these documents via email or on
a CD, if feasible. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include: (1)
A description of the items; (2) whether
and why such items are customarily
treated as confidential within the
industry; (3) whether the information is
generally known by or available from
other sources; (4) whether the
information has previously been made
available to others without obligation
concerning its confidentiality; (5) an
explanation of the competitive injury to
the submitting person that would result
from public disclosure; (6) when such
information might lose its confidential
character due to the passage of time; and
(7) why disclosure of the information
would be contrary to the public interest.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

IV. Procedural Issues and Regulatory
Review

The regulatory reviews conducted for
this proposed rule are identical to those
conducted for the direct final rule
published elsewhere in this Federal
Register. Please see the direct final rule
for further details.

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this proposed rule.

List of Subjects in 10 CFR Part 431

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental relations, Reporting
and recordkeeping requirements, Small
businesses.

Issued in Washington, DC, on December

17, 2015.

David T. Danielson,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, DOE proposes to amend part
431 of chapter II, subchapter D, of title
10 of the Code of Federal Regulations,
to read as set forth below:

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 1. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.

m 2. Section 431.77 is revised to read as
follows:

§431.77 Energy conservation standards
and their effective dates.

(a) Gas-fired commercial warm air
furnaces. Each gas-fired commercial
warm air furnace must meet the
following energy efficiency standard
levels:

(1) For gas-fired commercial warm air
furnaces manufactured starting on
January 1, 1994, until January 1, 2023,
the TE at the maximum rated capacity
(rated maximum input) must be not less
than 80 percent; and

(2) For gas-fired commercial warm air
furnaces manufactured starting on
January 1, 2023, the TE at the maximum
rated capacity (rated maximum input)
must be not less than 81 percent.

(b) Oil-fired commercial warm air
furnaces. Each oil-fired commercial
warm air furnace must meet the
following energy efficiency standard
levels:

(1) For oil-fired commercial warm air
furnaces manufactured starting on
January 1, 1994, until January 1, 2023,
the TE at the maximum rated capacity
(rated maximum input) must be not less
than 81 percent; and

(2) For oil-fired commercial warm air
furnaces manufactured starting on
January 1, 2023, the TE at the maximum
rated capacity (rated maximum input)
must be not less than 82 percent.

m 3. Section 431.92 is amended by
adding the definition of “Double-duct
air conditioner or heat pump means air-
cooled commercial package air
conditioning and heating equipment” in
alphabetical order to read as follows:

§431.92 Definitions concerning
commercial air conditioners and heat
pumps.
* * * * *

Double-duct air conditioner or heat
pump means air-cooled commercial
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package air conditioning and heating
equipment that—

(1) Is either a horizontal single
package or split-system unit; or a
vertical unit that consists of two
components that may be shipped or
installed either connected or split;

(2) Is intended for indoor installation
with ducting of outdoor air from the
building exterior to and from the unit,
as evidenced by the unit and/or all of its
components being non-weatherized,
including the absence of any marking
(or listing) indicating compliance with
UL 1995, “Heating and Cooling
Equipment,” or any other equivalent
requirements for outdoor use;

(3)@) If it is a horizontal unit, a
complete unit has a maximum height of
35 inches;

(ii) If it is a vertical unit, a complete
unit has a maximum depth of 35 inches;
and

(4) Has a rated cooling capacity
greater than or equal to 65,000 Btu/h
and up to 300,000 Btu/h.

m 4. Section 431.97 is amended by:

a. Redesignating Tables 5 through 11
as Tables 7 through 13;

b. Revising paragraph (b) and the
introductory text of paragraph (c);

c. In paragraph (d)(1) introductory
text, removing “Table 7’ and adding in
its place “Table 9’;

d. In paragraph (d)(2) introductory
text, removing “Table 8’ and adding in
its place ““Table 10”’; and

e. In paragraph (d)(3) introductory
text, removing “Table 9" and adding in
its place “Table 11”.

The revisions read as follows:

§431.97 Energy efficiency standards and
their compliance dates.

* * * * *

(b) Each commercial air conditioner
or heat pump (not including single
package vertical air conditioners and
single package vertical heat pumps,
packaged terminal air conditioners and
packaged terminal heat pumps,
computer room air conditioners, and
variable refrigerant flow systems)
manufactured starting on the
compliance date listed in the
corresponding table must meet the
applicable minimum energy efficiency
standard level(s) set forth in Tables 1
through 6 of this section.

TABLE 1 TO §431.97—MINIMUM COOLING EFFICIENCY STANDARDS FOR AIR CONDITIONING AND HEATING EQUIPMENT

[Not including single package vertical air conditioners and single package vertical heat pumps, packaged terminal air conditioners and packaged
terminal heat pumps, computer room air conditioners, and variable refrigerant flow multi-split air conditioners and heat pumps]

Equipment type

Cooling capacity

Sub-category

Heating type

Compliance date:

Small Commercial Package Air Con- | <65,000 Btu/h ...... AC s All
ditioning and Heating Equipment
(Air-Cooled, 3-Phase, Split-System).

HP e All e,

Small Commercial Package Air Con- | <65,000 Btu/h ...... AC e All

ditioning and Heating Equipment
(Air-Cooled, 3-Phase, Single-Pack-
age).

Small Commercial Package Air Con-
ditioning and Heating Equipment
(Air-Cooled).

Large Commercial Package Air Con-
ditioning and Heating Equipment

>65,000 Btu/h and
<135,000 Btu/h.

>135,000 Btu/h AC .
and <240,000

Heating.

Heating.

All e,

No Heating or
Electric Resist-
ance Heating.

All Other Types of

No Heating or
Electric Resist-
ance Heating.

All Other Types of

No Heating or
Electric Resist-

(Air-Cooled).

Btu/h.

Very Large Commercial Package Air
Conditioning and Heating Equip-
ment (Air-Cooled).

Small Commercial Package Air Con-
ditioning and Heating Equipment
(Water-Cooled).

>240,000 Btu/h
and <760,000
Btu/h.

<65,000 Btu/h

ance Heating.

- Equipment
Efficiency level manufactured
startingon . . .
......... SEER =13 ........... | June 16, 2008.
......... SEER =13 ........... | June 16, 2008.1
......... SEER =13 ........... | June 16, 2008.1
......... SEER = 13 June 16, 2008.1

EER = 11.2 January 1, 2010.2

EER =11.0 .......... January 1, 2010.2

EER =11.0 .......... January 1, 2010.2

EER =108 .......... January 1, 2010.2

EER =110 .......... January 1, 2010.2

All Other Types of
Heating.

No Heating or
Electric Resist-
ance Heating.

All Other Types of
Heating.

No Heating or
Electric Resist-
ance Heating.

All Other Types of
Heating.

No Heating or
Electric Resist-
ance Heating.

All Other Types of
Heating.

All e

EER =108 ........

EER =106 ..........

EER =104 ........

EER =10.0 ..........

January 1, 2010.2

January 1, 2010.2

January 1, 2010.2

January 1, 2010.2

January 1, 2010.2

January 1, 2010.2

January 1, 2010.2

October 29, 2003.
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TABLE 1 TO §431.97—MINIMUM COOLING EFFICIENCY STANDARDS FOR AIR CONDITIONING AND HEATING EQUIPMENT—

Continued

[Not including single package vertical air conditioners and single package vertical heat pumps, packaged terminal air conditioners and packaged
terminal heat pumps, computer room air conditioners, and variable refrigerant flow multi-split air conditioners and heat pumps]

Compliance date:
Equi : : - : - Equipment
quipment type Cooling capacity Sub-category Heating type Efficiency level manufactured
startingon . . .
265,000 Btu/h and | AC .....cccoevviveieenn No Heating or EER =121 ........ June 1, 2013.
<135,000 Btu/h. Electric Resist-
ance Heating.
All Other Types of | EER=11.9 ......... June 1, 2013.
Heating.
Large Commercial Package Air-Con- | >135,000 Btu/h AC i No Heating or EER =125 ......... June 1, 2014.
ditioning and Heating Equipment and <240,000 Electric Resist-
(Water-Cooled). Btu/h. ance Heating.
All Other Types of | EER =123 ......... June 1, 2014.
Heating.
Very Large Commercial Package Air- | >240,000 Btu/h AC . No Heating or EER =124 ... June 1, 2014.
Conditioning and Heating Equip- and <760,000 Electric Resist-
ment (Water-Cooled). Btu/h. ance Heating.
All Other Types of | EER =122 ......... June 1, 2014.
Heating.
Small Commercial Package Air-Con- | <65,000 Btu/h ...... AC .o, Al e, EER =121 .......... October 29, 2003.
ditioning and Heating Equipment
(Evaporatively-Cooled).
>65,000 Btu/h and | AC ....cccevviveieens No Heating or EER =121 ......... June 1, 2013.
<135,000 Btu/h. Electric Resist-
ance Heating.
All Other Types of | EER =119 ......... June 1, 2013.
Heating.
Large Commercial Package Air-Con- | 2135,000 Btu/h AC s No Heating or EER =12.0 .......... June 1, 2014.
ditioning and Heating Equipment and <240,000 Electric Resist-
(Evaporatively-Cooled). Btu/h. ance Heating.
All Other Types of | EER=11.8 .......... June 1, 2014.
Heating.
Very Large Commercial Package Air | 2240,000 Btu/h AC i No Heating or EER=119 ....... June 1, 2014.
Conditioning and Heating Equip- and <760,000 Electric Resist-
ment (Evaporatively-Cooled). Btu/h. ance Heating.
All Other Types of | EER =117 .......... June 1, 2014.
Heating.
Small Commercial Package Air-Con- | <17,000 Btu/h ...... HP el Al e EER =112 ....... October 29, 2003.3
ditioning and Heating Equipment
(Water-Source: Water-to-Air, Water-
Loop).
>17,000 Btu/hand | HP ....ccccovveieeee, All e EER =12.0 ......... October 29, 2003.3
<65,000 Btu/h.
265,000 Btu/h and | HP ....ccccooveiienee. All e EER =12.0 ......... October 29, 2003.3
<135,000 Btu/h.

1 And manufactured before January 1, 2017. See Table 3 of this section for updated efficiency standards.
2 And manufactured before January 1, 2018. See Table 3 of this section for updated efficiency standards.
3 And manufactured before October 9, 2015. See Table 3 of this section for updated efficiency standards.

TABLE 2 TO § 431.97—MINIMUM HEATING EFFICIENCY STANDARDS FOR AIR CONDITIONING AND HEATING EQUIPMENT

[Heat pumps]

[Not including single package vertical air conditioners and single package vertical heat pumps, packaged terminal air conditioners and packaged
terminal heat pumps, computer room air conditioners, variable refrigerant flow multi-split air conditioners and heat pumps, and double-duct

air-cooled commercial package air conditioning and heating equipment]

Equipment type Cooling capacity

Efficiency level

Compliance date: Equipment
manufactured startingon . . .

Small Commercial Package Air Conditioning
and Heating Equipment (Air-Cooled, 3-
Phase, Split-System).

Small Commercial Package Air-Conditioning
and Heating Equipment (Air-Cooled, 3-
Phase, Single-Package).

Small Commercial Package Air Conditioning

<65,000 Btu/h

<65,000 Btu/h

265,000 Btu/h and <135,000

and Heating Equipment (Air-Cooled). Btu/h.
Large Commercial Packaged Air Condi- | >135,000 Btu/h and <240,000
tioning and Heating Equipment (Air- Btu/h.

Cooled).

HSPF = 7.7

June 16, 2008."

June 16, 2008."

January 1, 2010.2

January 1, 2010.2
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TABLE 2 TO §431.97—MINIMUM HEATING EFFICIENCY STANDARDS FOR AIR CONDITIONING AND HEATING EQUIPMENT—
Continued
[Heat pumps]
[Not including single package vertical air conditioners and single package vertical heat pumps, packaged terminal air conditioners and packaged

terminal heat pumps, computer room air conditioners, variable refrigerant flow multi-split air conditioners and heat pumps, and double-duct
air-cooled commercial package air conditioning and heating equipment]

Equipment type

Cooling capacity

Efficiency level

Compliance date: Equipment
manufactured startingon . . .

Very Large Commercial Packaged Air Con-
ditioning and Heating Equipment (Air-
Cooled).

Small Commercial Packaged Air Condi-
tioning and Heating Equipment (Water-
Source: Water-to-Air, Water-Loop).

<135,000 Btu/h

>240,000 Btu/h and <760,000
Btu/h.

January 1, 2010.2

October 29, 2003.

1 And manufactured before January 1, 2017. See Table 4 of this section for updated heating efficiency standards.
2 And manufactured before January 1, 2018. See Table 4 of this section for updated heating efficiency standards.

TABLE 3 TO §431.97—UPDATES TO THE MINIMUM COOLING EFFICIENCY STANDARDS FOR AIR CONDITIONING AND
HEATING EQUIPMENT

[Not including single package vertical air conditioners and single package vertical heat pumps, packaged terminal air conditioners and packaged
terminal heat pumps, computer room air conditioners, variable refrigerant flow multi-split air conditioners and heat pumps, and double-duct
air-cooled commercial package air conditioning and heating equipment]

Compliance
Equipment type Cooling capacity | Sub-category Heating type Efficiency level d?;ghﬁgggpe%m
startingon . . .
Small Commercial Packaged Air | >65,000 Btu/h AC .o Electric Resist- IEER = 12.9 ..o January 1,
Conditioning and  Heating and <135,000 ance Heating | IEER =14.8 ..o 2018.1
Equipment (Air-Cooled). Btu/h. or No Heating. January 1,
2023.
All Other Types | IEER = 12.7 ..oiiiiiiiiiieeiee January 1,
of Heating. IEER =14.6 ..o 2018.1
January 1,
2023.
HP e, Electric Resist- IEER =122 .o, January 1,
ance Heating | IEER =14.1 ... 2018.1
or No Heating. January 1,
2023.
All Other Types | IEER =12.0 ..ccoooiiiiiiiiiiieiieee January 1,
of Heating. IEER =13.9 . 2018.1
January 1,
2023.
Large Commercial Packaged Air | >135,000 Btu’/h | AC .......c.cc.c...... Electric Resist- IEER =124 .. January 1,
Conditioning and  Heating and <240,000 ance Heating | IEER =142 ..., 2018.1
Equipment (Air-Cooled). Btu/h. or No Heating. January 1,
2023.
All Other Types | IEER =122 ....cooiiiiiieeeeeene January 1,
of Heating. IEER=14.0 oo 2018.1
January 1,
2023.
HP e Electric Resist- IEER =11.6 .coeiiiiieeeeeee January 1,
ance Heating | IEER =135 ... 2018.1
or No Heating. January 1,
2023.
All Other Types | IEER = 11.4 January 1,
of Heating. IEER = 13.3 2018.1
January 1,
2023.
Very Large Commercial Pack- | 2240,000 Btu/h | AC ......ccccevueenee. Electric Resist- IEER = 11.6 January 1,
aged Air Conditioning and and <760,000 ance Heating | IEER = 13.2 2018.1
Heating Equipment (Air- Btu/h. or No Heating. January 1,
Cooled). 2023.
All Other Types | IEER = 11.4 January 1,
of Heating. IEER = 13.0 2018.1
January 1,
2023.
HP e Electric Resist- IEER = 10.6 January 1,
ance Heating | IEER =12.5 2018.1
or No Heating. January 1,

2023.
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TABLE 3 TO §431.97—UPDATES TO THE MINIMUM COOLING EFFICIENCY STANDARDS FOR AIR CONDITIONING AND
HEATING EQUIPMENT—Continued

[Not including single package vertical air conditioners and single package vertical heat pumps, packaged terminal air conditioners and packaged
terminal heat pumps, computer room air conditioners, variable refrigerant flow multi-split air conditioners and heat pumps, and double-duct
air-cooled commercial package air conditioning and heating equipment]

Compliance
Equipment type Cooling capacity | Sub-category Heating type Efficiency level di&:hﬁgg&%%m
startingon . . .
All Other Types | IEER =104 ..o January 1,
of Heating. IEER =123 . 2018.1
January 1,
2023.

Small Commercial Package Air- | <65,000 Btu/h ... | AC ....cceeeeeneee. All e, SEER = 13.0 cvveeeeeeciieeeeeeeee June 16, 2008.
Conditioning and  Heating
Equipment  (Air-Cooled, 3-

Phase, Split-System).
HP s All s SEER = 14.0 .o January 1,
2017.

Small Commercial Package Air- | <65,000 Btu/h ... | AC ......cceeeeee. All L SEER =14.0 cccoeoiiiieeeeees January 1,
Conditioning and  Heating 2017.
Equipment  (Air-Cooled, 3-

Phase, Single-Package).
HP . All e, SEER =14.0 ccovvveeeeeieeeeeeeee January 1,
2017.

Small Commercial Packaged Air- | <17,000 Btu/h ... | HP ..o, All L EER =122 .. October 9,
Conditioning and  Heating 2015.
Equipment (Water Source:

Water-to-Air, Water-Loop).
>17,000 Btu/h HP e All e, EER = 13.0 oo October 9,
and <65,000 2015.
Btu/h.
>65,000 Btu/h HP e All e, EER = 13.0 oo October 9,
and <135,000 2015.
Btu/h.

1 And manufactured before January 1, 2023.

TABLE 4 TO §431.97—UPDATES TO THE MINIMUM HEATING EFFICIENCY STANDARDS FOR AIR-COOLED AIR CONDITIONING

AND HEATING EQUIPMENT

[Heat Pumps]

[Not including single package vertical air conditioners and single package vertical heat pumps, packaged terminal air conditioners and packaged
terminal heat pumps, computer room air conditioners, variable refrigerant flow multi-split air conditioners and heat pumps, and double-duct
air-cooled commercial package air conditioning and heating equipment]

Equipment type

Cooling capacity

Efficiency level 1

Compliance date:
equipment manufactured
startingon . . .

Small Commercial Package Air Conditioning and Heat-
ing Equipment (Air-Cooled, 3-Phase, Split-Sytem).
Small Commercial Package Air Conditioning and Heat-
ing Equipment (Air-Cooled, 3-Phase, Single Pack-

age).

Small Commercial Package Air Conditioning and Heat-
ing Equipment (Water-Source: Water-to-Air, Water-
Loop).

Small Commercial Packaged Air Conditioning and
Heating Equipment (Air-Cooled).

Large Commercial Packaged Air Conditioning and
Heating Equipment (Air-Cooled).

Very Large Commercial Packaged Air Conditioning and
Heating Equipment (Air-Cooled).

<65,000 Btu/h

<65,000 Btu/h

<135,000 Btu/h

>65,000 Btu/h and <135,000
Btu/h.

>135,000 Btu/h and <240,000
Btu/h.

>240,000 Btu/h and <760,000
Btu/h.

HSPF = 8.2

HSPF = 8.0

January 1, 2017.

January 1, 2017.

October 9, 2015.

January 1, 2018.2.
January 1, 2023.
January 1, 2018.2.
January 1, 2023.
January 1, 2018.

1For units tested using the relevant AHRI Standards, all COP values must be rated at 47 °F outdoor dry-bulb temperature for air-cooled equip-

ment.
2 And manufactured before January 1, 2023.
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TABLE 5 TO §431.97—MINIMUM COOLING EFFICIENCY STANDARDS FOR DOUBLE-DUCT AIR-CONDITIONING AND HEATING

EQUIPMENT
Ei gompliance
; ; : : icienc ate: equipment
Equipment type Cooling capacity Sub-category Heating type level Y manufa?:turl)'ed
starting on. . .
Small Double-Duct Commercial | >65,000 Btu/h and AC Electric Resistance Heat- EER = 11.2 .. | January 1, 2010.
Packaged Air Conditioning and <135,000 Btu/h. ing or No Heating.
Heating Equipment (Air-Cooled).
All Other Types of Heating | EER = 11.0 .. | January 1, 2010.
HP Electric Resistance Heat- EER = 11.0 .. | January 1, 2010.
ing or No Heating.
All Other Types of Heating | EER = 10.8 .. | January 1, 2010.
Large Commercial Double-Duct | >135,000 Btu/h and AC Electric Resistance Heat- EER = 11.0 .. | January 1, 2010.
Packaged Air Conditioning and <240,000 Btu/h. ing or No Heating.
Heating Equipment (Air-Cooled).
All Other Types of Heating | EER = 10.8 .. | January 1, 2010.
HP Electric Resistance Heat- EER = 10.6 .. | January 1, 2010.
ing or No Heating.
All Other Types of Heating | EER = 10.4 .. | January 1, 2010.
Very Large Double-Duct Commer- | >240,000 Btu/h and AC Electric Resistance Heat- EER = 10.0 .. | January 1, 2010.
cial Packaged Air Conditioning <300,000 Btu/h. ing or No Heating.
and Heating Equipment (Air-
Cooled).
All Other Types of Heating | EER =9.8 .... | January 1, 2010.
HP Electric Resistance Heat- EER =9.5 .... | January 1, 2010.
ing or No Heating.
All Other Types of Heating | EER =9.3 .... | January 1, 2010.

TABLE 6 TO §431.97—MINIMUM HEATING EFFICIENCY STANDARDS FOR DOUBLE-DUCT AIR-COOLED AIR CONDITIONING
AND HEATING EQUIPMENT

[Heat pumps]
Efficienc Compliance date:
Equipment type Cooling capacity Heating type level Yy Equipment manufactured
startingon . . .
Small Commercial Packaged Air Conditioning | 265,000 Btu/h and Electric Resistance COP =3.3 .... | January 1, 2010.
and Heating Equipment (Air-Cooled). <135,000 Btu/h Heating or No Heat-
ing.
All Other Types of COP = 3.3 .... | January 1, 2010.
Heating.
Large Commercial Packaged Air-Conditioning | 2135,000 Btu/h and Electric Resistance COP = 3.2 .... | January 1, 2010.
and Heating Equipment (Air-Cooled). <240,000 Btu/h Heating or No Heat-
ing.
All Other Types of COP =3.2 .... | January 1, 2010.
Heating
Very Large Commercial Packaged Air Condi- | >240,000 Btu/h and Electric Resistance COP =3.2 January 1, 2010.
tioning and Heating Equipment (Air-Cooled). <300,000 Btu/h Heating or No Heat-
ing.
All Other Types of COP =3.2 January 1, 2010.
Heating.

1For units tested using the relevant AHRI Standards, all COP values must be rated at 47 °F outdoor dry-bulb temperature for air-cooled
equipment.

(c) Each packaged terminal air
conditioner (PTAC) and packaged
terminal heat pump (PTHP)

starting on October 7, 2010, must meet
the applicable minimum energy
efficiency standard level(s) set forth in

SMALL BUSINESS ADMINISTRATION
13 CFR Part 120

manufactured starting on January 1,
1994, but before October 8, 2012 (for
standard size PTACs and PTHPs) and
before October 7, 2010 (for non-standard
size PTACs and PTHPs) must meet the
applicable minimum energy efficiency
standard level(s) set forth in Table 7 of
this section. Each standard size PTAC
and PTHP manufactured starting on
October 8, 2012, and each non-standard
size PTAC and PTHP manufactured

Table 6 of this section.

* * * * *
[FR Doc. 2015-33069 Filed 1-14—16; 8:45 am]
BILLING CODE 6450-01-P

RIN 3245-AG76

Economic Development Investments
for Certified Development Companies

AGENCY: U.S. Small Business
Administration.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The U.S. Small Business
Administration (SBA) is soliciting
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comments on whether Certified
Development Companies (CDCs) should
be required to invest specific amounts
in local economic development
activities (other than lending through
the CDC program) and to reserve
specific amounts for their future
operations. SBA is also soliciting input
into what types of activities may qualify
as economic development activities.

DATES: Comments must be submitted on
or before March 15, 2016.

ADDRESSES: You may submit comments,
identified by RIN 3245—-AG76, by any of
the following methods: (1) Federal
Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments;
or (2) Mail/Hand Delivery/Courier: U.S.
Small Business Administration, Attn:
Linda Reilly, Acting Director, Office of
Financial Assistance, 409 Third Street
SW., 8th Floor, Washington, DC 20416.
All comments will be posted on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, you
must submit such information to the
U.S. Small Business Administration,
Attn: Linda Reilly, Acting Director,
Office of Financial Assistance, 409
Third Street SW., 8th Floor,
Washington, DC 20416, or send an email
to linda.reilly@sba.gov. Highlight the
information that you consider to be CBI
and explain why you believe SBA
should hold this information as
confidential. SBA will review your
information and determine whether it
will make the information public.

FOR FURTHER INFORMATION CONTACT:
Linda Reilly, Acting Director, Office of
Financial Assistance, U.S. Small
Business Administration, 409 3rd Street
SW., 8th Floor, Washington, DC 204186,
telephone number (202) 205-9949 or
linda.reilly@sba.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The Certified Development Company
(CDC) program, also referred to as the
504 Loan Program, is authorized
pursuant to Title V of the Small
Business Investment Act of 1958, 15
U.S.C. 695 et seq. The 504 Loan Program
is an SBA financing program established
to target companies in their growth
cycle to create jobs, expand the tax base,
and improve American communities.
Specifically, the core mission of the 504
Loan Program is to provide long-term
fixed asset financing (504 Loans) to
small businesses for the purchase or
improvement of land, buildings, and
major equipment purchases, in an effort

to facilitate the creation of jobs and local
economic development.

Under the 504 Loan Program, loans
are made to small business applicants
by CDGCs, which are SBA’s community-
based partners for providing 504 Loans.
With the exception of several for-profit
CDCs grandfathered into the 504 Loan
Program, a CDC is a nonprofit
corporation that promotes economic
development within its community
through 504 Loans. CDCs are certified
and regulated by the SBA, and work
with SBA and participating lenders
(typically banks) to provide financing to
small businesses with the goal of
facilitating the creation and retention of
jobs and local economic development.
There are over 260 CDCs nationwide
each with a defined Area of Operations
covering a specific geographic area. The
Area of Operations for most CDCs is the
state in which they are incorporated.

Under 13 CFR 120.825, CDCs are
required to be able to sustain their
operations continuously with reliable
sources of funds, such as income from
services rendered and contributions
from government or other sponsors.
This regulation also provides that any
funds generated from loan activity in
the 504 Loan Program that remain after
payment of staff and overhead expenses
(such funds referred to herein as
“remaining funds”’) must be retained by
the CDC as a reserve for future
operations or for investment in other
local economic development activity in
the CDC’s Area of Operations. In
addition, on March 21, 2014, SBA
issued a Final Rule (79 FR 15641) that
requires each CDC’s Board of Directors
to ensure that the CDC establishes and
maintains adequate reserves for
operations (13 CFR 120.823(d)(9)) and
invests in economic development in
each State in its Area of Operations
where the CDC has outstanding 504
Loans (13 CFR 120.823(d)(10)).
Accordingly, in reading 13 CFR
120.823(d)(9) and (10) and 120.825
together, each CDC’s Board of Directors
must ensure that any remaining funds
are either retained as a reserve or
invested in the CDC’s community, but
the current rules do not require the CDC
to retain or invest any specific amounts
or percentages.

CDCs have requested that SBA
provide guidance on the acceptable
types and amounts of investments that
should apply to the remaining funds. To
address the issue raised by the CDCs,
SBA is considering whether to issue a
future Proposed Rulemaking that would
require CDCs to set aside a certain
amount of their revenues for investing
in other local economic development
activities. SBA is also considering

whether the rulemaking should address
minimum and/or maximum
requirements with respect to the size of
the reserve that a CDC retains for its
future operations. As stated above, 13
CFR 120.825 requires a CDC ‘‘to be able
to sustain its operations continuously,
with reliable sources of funds,” and a
minimum reserve requirement would
assist CDCs in complying with this
provision. Excessive reserves, however,
could limit the amount a CDC would
have available for investing in local
economic development activities. To
develop a proposed rule to address
these issues, SBA needs additional
information and invites interested
parties to provide it by responding to
the questions set forth below.

Finally, SBA is considering providing
guidance, through an agency directive
(e.g., Standard Operating Procedure,
Procedural or Policy Notice), on what
constitutes acceptable types of
investment in other local economic
development activities under 13 CFR
120.825, and is soliciting comments on
how to define investments in economic
development activity.

II. Comments Requested

To assist SBA in addressing the above
issues, SBA requests comments from
interested parties on the following
questions:

1. What percentage of the CDC’s 504
Loan Program revenues do remaining
funds typically represent at the end of
the CDC'’s fiscal year?

2. Should SBA require CDCs to use a
certain amount or percentage of their
remaining funds to invest in other local
economic development activity in the
CDC’s Area of Operations? Please
provide reasons for your response.

3. If the answer to question 2 is yes,
how should the amount required to be
invested in other local economic
development activity in the CDC’s Area
of Operations be calculated? Some
possibilities could include a percentage
of the original loan amount of the CDC’s
504 portfolio, a percentage of the
current outstanding loan amount of the
CDC’s 504 portfolio, a percentage of the
annual fees received by the CDC as a
result of its 504 lending, or a percentage
of the CDC’s remaining funds. Should
the percentage vary depending upon the
dollar value of the CDC’s portfolio or
other factors? If so, describe how the
percentage should vary and upon what
factors.

4. Should SBA require CDCs to retain
a minimum amount as a reserve for
future operations if there are any
remaining funds? If not, why not?

5. If the answer to question 4 is yes,
how should the amount of a CDC’s
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required reserve be calculated? Some
possibilities could include a percentage
of the original loan amount of the CDC’s
504 portfolio, a percentage of the
current outstanding loan amount of the
CDC’s 504 portfolio, a percentage of the
annual fees received by the CDC as a
result of its 504 lending, or a percentage
of the CDC’s remaining funds. Another
approach would be to calculate the
required reserve as a dollar amount
equal to at least six months, but no more
than 12 months, of staff and overhead
expenses of the CDC.

6. Should SBA limit the amount that
CDCs may retain as a reserve for future
operations? If not, why not? If yes, what
would be a reasonable maximum
amount to allow as a reserve?

7. Should a CDC be able to decide that
the reserve option would be a more
prudent use of its remaining funds than
economic development investments to
ensure that it has the ability to “sustain
its operations continuously’’? Why or
why not?

8. Should SBA require CDCs to first
apply any remaining funds to the
reserve for future operations before
using any remaining funds for
investments? Please provide reasons for
your response.

9. What requirements, if any, should
apply to a CDC’s remaining funds if it
voluntarily decertifies or is removed
from the 504 Loan Program? Should the
CDC be required to invest these funds in
local economic development activities
prior to decertification or removal?

10. What types of economic
development activities should be
included in the definition of
““acceptable investments in economic
development”? Are there any activities
that should not be included in the
definition? Examples of such acceptable
investments in economic development
could include loans, grants or other
forms of direct financial support that are
issued by the CDC for: (1) Other federal,
state or local lending programs, such as
microlending or revolving loan funds;
(2) Small Business Development
Centers; (3) business incubators; (4)
industrial development; and (5) other
non-profit economic development
entities. Should the definition include
business or technical procurement
assistance provided by the CDC or paid
for by the CDC?

Interested parties are invited to
provide any other comments that they
may have relating to the issues
described in this Advance Notice of
Proposed Rulemaking. We ask that you
provide a brief justification for any
suggested changes.

Dated: January 7, 2016.
Maria Contreras-Sweet,
Administrator.
[FR Doc. 2016—00731 Filed 1-14-16; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-2134; Directorate
Identifier 2015-CE-012—-AD]

RIN 2120-AA64

Airworthiness Directives; B/E
Aerospace Protective Breathing
Equipment Part Number 119003-11

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain B/E Aerospace protective
breathing equipment (PBE) that is
installed on airplanes. The NPRM
proposed inspecting the PBE to
determine if the pouch has the proper
vacuum seal and replacing if necessary.
The NPRM was prompted by reports of
a compromise in the vacuum seal of the
pouch that contains the PBE. This
action revises the NPRM by requiring
replacement of the PBE following newly
issued service information regardless of
inspection results. We are proposing
this supplemental NPRM (SNPRM) to
correct the unsafe condition on these
products. Since these actions impose an
additional burden over that proposed in
the NPRM, we are reopening the
comment period to allow the public the
chance to comment on these proposed
changes.

DATES: We must receive comments on
this SNPRM by February 29, 2016.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,

Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed rule, contact B/E
Aerospace, Inc., Commercial Aircraft
Products Group, 10800 Pflumm Road,
Lenexa, Kansas 66215; telephone: (913)
338—9800; fax: (913) 338—8419; Internet:
www.beaerospace.com. You may review
this referenced service information at
the FAA, Small Airplane Directorate,
901 Locust, Kansas City, Missouri
64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
2134; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
David Enns, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 S. Airport Road, Room 100,
Wichita, Kansas 67209; telephone: (316)
946-4147; fax: (316) 946—-4107; email:
david.enns@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2015-2134; Directorate Identifier
2015—CE-012—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.beaerospace.com
mailto:david.enns@faa.gov
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Discussion

We issued an NPRM to amend 14 CFR
part 39 by adding an AD that would
apply to certain B/E Aerospace
protective breathing equipment (PBE)
that is installed on airplanes. The NPRM
published in the Federal Register on
June 16, 2015 (80 FR 34330). The NPRM
proposed to require inspecting the PBE
to determine if the pouch has the proper
vacuum seal and replacing if necessary.

Actions Since Previous NPRM Was
Issued

Since we issued the NPRM (80 FR
34330, June 16, 2015), further
investigation into the fire of the PBE,
part number (P/N) 119003-11, found
that the ignitor candles from the PBE
units that caught fire had a breach of the
filter in the candle assembly. The breach
of the filter in the candle assembly
allowed hot particles from the igniter
candle to enter the oxygen rich
environment of the PBE hood, which
could cause a fire. All ignitor candles
that were examined after fire events
showed a breach in the filter. Due to the
complexities involved with the
chemical reaction within the candle, a
definitive cause for the breached filters
has not been identified. B/E Aerospace
PBE, P/N 119003-21, contains a
stainless steel mesh in the outlet path of
the igniter candle. It has been
established that the installation of the
stainless steel mesh will prevent hot
particles from entering the PBE hood as
a result of a breached filter. Also, it was
initially believed that the fire events
occurred only with PBEs that had
compromised vacuum sealed pouches.
Two recent events occurred with PBEs
that were reported by the operators to be
in serviceable conditions, although the
FAA and PBE manufacturer could not
verify the condition of the pouch or PBE
before the event. Therefore, we can no
longer conclude that a PBE, P/N
119003-11, with an intact vacuum seal
will prevent the possibility of spark and
fire.

This condition, if not corrected, could
result in the PBE catching fire.

Comments

We gave the public the opportunity to
comment on the NPRM (80 FR 34330,
June 16, 2015). The following presents
the comments received on the NPRM
(80 FR 34330, June 16, 2015) and the
FAA’s response to each comment.

Request To Change Cost of Compliance
Section

B/E Aerospace, Inc. requested that the
labor cost stated for doing the
inspection be changed from .5 work-
hour to .1 work-hour.

The commenter stated that the
manpower specified in the related
service bulletin for doing the inspection
is 1 minute for 1 person. By comparison,
the labor cost stated in the NPRM is .5
work-hour. The commenter believes that
0.5 work-hour is unreasonably long
based on experience with the PBE. The
commenter also stated that as a
consequence, this aspect of the NPRM
incorrectly suggests a substantial burden
on the industry given the number of
PBE units requiring the inspection.

The commenter requested that the
labor cost for doing the inspection be
changed to be consistent with the
related service information.

We partially agree with the
commenter. Even though we agree that
it may take less than .5 work-hour to
inspect the PBE, it is FAA practice to
present labor cost in .5 work-hour
increments. We have not changed this
proposed AD based on this comment.

Request To Change Applicability

Airbus stated that the Applicability
section should also include PBE, P/N
119003-21, all FAA-approved PBEs.

The commenter stated that the candle
in PBE, P/N 119003-21, is identical to
the one in PBE, P/N 119003—-11, and the
abnormal behavior of the candle is also
possible on the PBE, P/N 119003-21.
The remaining effects of a candle
malfunction from a PBE, P/N 119003—
21, are still not sufficiently known, e.g.
functional aspects, heat, or generation of
noxious gases. A compromised seal
could also lead to a malfunction of a
PBE, P/N 119003-21, or other FAA-
approved PBEs as well.

The commenter requested that the
inspections also apply to PBE, P/N
119003-21, and all other FAA-approved
PBEs as well.

We do not agree with the commenter.
Our investigation revealed that the
cause of the unsafe condition has been
limited to PBE, P/N 119003-11. The
manufacturer has tested PBE, P/N
119003-21, with candle assemblies that
had a breach in the filter. The PBE, P/

N 119003-21, has been shown to stop
hot particles from entering the hood and
causing a fire. Due to additional testing
and investigation, this proposed AD
now requires replacing the PBE, P/N
119003-11, with a PBE, P/N 119003-21,
or other FAA-approved PBE. We are still
allowing inspecting the PBE, P/N
119003-11, until the required
replacement time.

We have not changed this proposed
AD based on this comment.

Request To Include Allowance for
Minimum Equipment List (MEL) Relief

United Airlines requested
incorporating existing MEL procedures
into the AD.

The commenter stated that the
proposed AD requires replacing a PBE
that has a compromised vacuum seal
before further flight. The commenter
requested a revision to the AD to allow
airplane operation with a minimum
equipment list (MEL).

We agree with the commenter. An
MEL is intended to permit operation
with inoperative instruments or
equipment for a period of time until
repairs can be done. Repairs must be
done at the earliest opportunity. To
maintain an acceptable level of safety
and reliability, the MEL establishes
limitations on the duration of and
conditions for operation with
inoperative equipment.

We have changed this proposed AD
based on this comment.

Related Service Information Under
1 CFR Part 51

We reviewed B/E Aerospace Service
Bulletin No. 119003-35-011, Rev. 000,
dated February 4, 2015, and Service
Bulletin 119003—-35—-009, Rev. 009,
dated November 9, 2015. The B/E
Aerospace Service Bulletin No. 119003—
35-011, Rev. 000, dated February 4,
2015, describes procedures for
inspecting PBE, P/N 119003-11, to
determine if the vacuum seal of the
pouch containing the PBE is
compromised. B/E Aerospace Service
Bulletin 119003—-35-009, Rev. 009,
dated November 9, 2015, describes
procedures for replacing PBE, P/N
119003-11, with P/N 119003-21. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section of
this SNPRM.

FAA’s Determination

We are proposing this SNPRM
because we evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design. Certain changes
described above expand the scope of the
NPRM (80 FR 34330, June 16, 2015). As
a result, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
the public to comment on this SNPRM.

Proposed Requirements of This SNPRM

This SNPRM would require
accomplishing the actions specified in
the service information described
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previously, except as discussed under
“Differences Between this SNPRM and
the Service Information.

Differences Between This SNPRM and
the Service Information

B/E Aerospace Service Bulletin No.
119003-35-011, Rev. 000, dated
February 4, 2015, applies to all PBE

with P/N 119003-11 and P/N 119003—
21. We have determined that this
proposed AD would apply only to a PBE
with P/N 119003-11 with regard to the
inspection requirement of paragraph (g)
of this proposed AD. B/E Aerospace
Service Bulletin 119003-35-009, Rev.
009, dated November 9, 2015, includes
instructions for disposal. In this

ESTIMATED COSTS

proposed AD, we are requiring only the
replacement action.

Costs of Compliance

We estimate that this proposed AD
affects 9,000 products installed on
airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspecting the pouch containing the PBE for | .5 work-hour x $85 per hour = $42.50 ......... Not applicable ... $42.50 $382,500
proper vacuum seal.
Replace the PBE P/N 119003-11 with a | .5 work-hour x $85 per hour = $42.50 ......... $1,510 oo 1,552.50 13,972,500
PBE P/N 119003-21.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):
B/E Aerospace: Docket No. FAA-2015-2134;
Directorate Identifier 2015-CE-012—AD.

(a) Comments Due Date

We must receive comments by February
29, 2016.
(b) Affected ADs

None.
(c) Applicability

This AD applies to B/E Aerospace
Protective Breathing Equipment (PBE), part
number (P/N) 119003-11, that is installed on
airplanes.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 35; Oxygen.

(e) Unsafe Condition

This AD was prompted by a report of a
PBE, P/N 119003-11, catching fire upon
activation by a crewmember. We are issuing

this AD to correct the unsafe condition on
these products.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection

Within 3 months after the effective date of
this AD, while still in the stowage box,
physically inspect the PBE pouch to
determine if it has an intact vacuum seal. Do
this inspection following paragraph III.A.1. of
the Accomplishment Instructions in B/E
Aerospace Service Bulletin No. 119003—-35—
011. Rev. 000, dated February 4, 2015.

(h) Replacement

(1) If a PBE pouch is found that does not
have an intact vacuum seal during the
inspection required in paragraph (g) of this
AD: Before further flight or following existing
minimum equipment list (MEL) procedures,
replace the PBE with a PBE, P/N 119003-21,
following paragraphs III.C., II1.D.(4), IL.D.(6),
and IIL.D.(7) of the Accomplishment
Instructions in B/E Aerospace Service
Bulletin No. 119003-35-009, Rev. 000, dated
November 9, 2015, or replace it with another
FAA-approved serviceable PBE.

(2) If a PBE pouch is found during the
inspection required in paragraph (g) of this
AD where the vacuum seal is intact: Within
18 months after the effective date of this AD,
remove PBE, P/N 119003-11, and replace the
PBE with PBE, P/N 119003-21, following
paragraphs II1.C., I11.D.(4), IIL.D.(6), and
III.D.(7) of the Accomplishment Instructions
in B/E Aerospace Service Bulletin No.
119003-35-009, Rev. 000, dated November 9,
2015, or replace it with another FAA-
approved serviceable PBE.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
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to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact David Enns, Aerospace Engineer,
Wichita ACO, FAA, 1801 S. Airport Road,
Room 100, Wichita, Kansas 67209; phone:
(316) 946—4147; fax: (316) 946—4107; email:
david.enns@faa.gov.

(2) For service information identified in
this AD, contact B/E Aerospace, Inc., 10800
Pflumm Road, Commercial Aircraft Products
Group, Lenexa, Kansas 66215; telephone:
(913) 338-9800; fax: (913) 338-8419;
Internet: www.beaerospace.com. You may
review this referenced service information at
the FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

Issued in Kansas Gity, Missouri, on January
6, 2016.
Kelly Broadway,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2016—00374 Filed 1-14—16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-0068; Directorate
Identifier 2015—CE-037-AD]

RIN 2120-AA64

Airworthiness Directives; SOCATA
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
SOCATA Models MS 880B, MS 885, MS
892A-150, MS 892E-150, MS 893A, MS
893E, MS 894A, MS 894E, Rallye 100S,
Rallye 150ST, Rallye 150T, Rallye 235E,
and Rallye 235C airplanes that would
supersede AD 92—-06-10. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as fatigue failure of the nose
landing gear wheel axle. We are issuing
this proposed AD to require actions to

address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by February 29, 2016.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact SOCATA,
Direction des services, 65921 Tarbes
Cedex 9, France; phone: +33 (0) 5 62 41
73 00; fax: +33 (0) 5 62 41 76 54; email:
info@socata.daher.com; Internet: http://
www.tbm.aero/. For the United States,
contact SOCATA NORTH AMERICA,
North Perry Airport, 601 NE 10 Street,
Pompano Beach, Florida 33060; phone:
(954) 366—3331; Internet: http://
www.socatanorthamerica.com/
default.htm. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT:
Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4119; fax: (816) 329—4090; email:
albert.mercado@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2016-0068; Directorate Identifier
2015—CE-037—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each

substantive verbal contact we receive
about this proposed AD.

Discussion

On February 25, 1992, we issued AD
92—-06-10, Amendment 39-8190 (57 FR
8063; March 6, 1992) (“92—06-10").
That AD required actions intended to
address an unsafe condition on
SOCATA Models MS 880B, MS 885, MS
894A, MS 893A, MS 892A-150, MS
892E—150, MS 893E, MS 894E, Rallye
100S, Rallye 150T, Rallye 150ST, Rallye
235E, and Rallye 235C airplanes and
was based on mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country.

Since we issued AD 92—06—10, new
findings led to an adjustment of the
inspection intervals.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2015—
0203, dated October 7, 2015 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

A nose landing gear (NLG) wheel axle
rupture occurred in service. The results of
the technical investigation revealed that this
failure was due to premature wear.

This condition, if not detected and
corrected, could lead to cracks in the axle
and detachment of axle and wheel, possibly
resulting in failure of the NLG with
consequent damage to the aeroplane and
injury to occupants.

To address this potential unsafe condition,
DGAC France issued AD 91-163(A) (later
revised twice) to require repetitive detailed
inspections (DET) of the NLG wheel axle and
replacement of the NLG wheel axle
attachment screws in accordance with the
instructions of SOCATA Service Bulletin
(SB) 150-32.

Since DGAC France AD 91-163(A)R2 was
issued, new findings led to an adjustment of
the inspection interval. Consequently,
SOCATA issued SB 150-32, now at Revision
3.

For the reasons described above, this new
AD retains the requirements of the DGAC
France AD 91-163(A)R2, which is
superseded, but requires these actions to be
accomplished within reduced intervals.

You may examine the MCALI on the
Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2016-0068.

Related Service Information Under
1 CFR Part 51

SOCATA has issued Daher-Socata
Mandatory Service Bulletin SB 150-32,
Revision 3, dated September 2015. The
service bulletin describes procedures for
inspection of the nose gear wheel axle.
This service information is reasonably
available because the interested parties
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have access to it through their normal
course of business or by the means
identified in the ADDRESSES section of
this NPRM.

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
will affect 77 products of U.S. registry.
We also estimate that it would take
about 10 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $500 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $103,950, or $1,350 per
product.

In addition, we estimate that any
necessary follow-on actions would take
about 3 work-hours and require parts
costing $1,450, for a cost of $1,705 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-8190 (57 FR
8063; March 6, 1992), and adding the
following new AD:

SOCATA: Docket No. FAA-2016-0068;
Directorate Identifier 2015-CE-037—AD.

(a) Comments Due Date

We must receive comments by February
29, 2016.

(b) Affected ADs

This AD supersedes AD 92—-06—-10
Amendment 39-8190 (57 FR 8063; March 6,
1992) (“AD 92-06-10").

(c) Applicability

This AD applies to SOCATA Models MS
880B, MS 885, MS 892A-150, MS 892E-150,
MS 893A, MS 893E, MS 894A, MS 894E,
Rallye 1008, Rallye 150ST, Rallye 150T,
Rallye 235E, and Rallye 235C airplanes, all
serial numbers, certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 32: Landing Gear.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as fatigue
failure of the nose landing gear wheel axle.
We are issuing this proposed AD to detect
and correct chafing and cracking of the nose
gear wheel axle, which could lead to failure
of the nose landing gear with consequent
damage to the airplane and/or occupants.

(f) Actions and Compliance

Unless already done, do the following
actions in paragraphs (f)(1) through (f)(5) of
this AD, including all subparagraphs.

(1) Do a detailed visual inspection of the
intersection between the axle radius and the
nose landing gear fork area for chafing at
whichever occurs later in paragraph (f)(1)(i)
or (f)(1)(ii) of this AD and repetitively
thereafter at intervals not to exceed 200 hours
time-in-service (TIS) following Daher-Socata
Mandatory Service Bulletin SB 150-32,
Revision 3, dated September 2015:

(i) Upon accumulating 200 hours TIS since
the airplane’s first flight or 200 hours TIS
since the last inspection required by AD 92—
06-10; or

(ii) Within the next 50 hours TIS after the
effective date of this AD or within 500 hours
TIS since the last inspection required by AD
92-06-10, whichever occurs first.

(2) Do a dye penetrant inspection on the
nose wheel axle for cracks, distortion, and
nicks or wear at whichever occurs later in
paragraph (f)(2)(i) or (f)(2)(ii) of this AD and
repetitively thereafter at intervals not to
exceed 200 hours time-in-service (TIS)
following Daher-Socata Mandatory Service
Bulletin SB 150-32, Revision 3, dated
September 2015:

(i) Upon accumulating 200 hours TIS since
the airplane’s first flight or 200 hours TIS
since the last inspection required by AD 92—
06-10; or

(ii) Within the next 50 hours TIS after the
effective date of this AD or within 500 hours
TIS since the last inspection required by AD
92-06-10, whichever occurs first.

(3) If any cracks or damage is found in any
inspection required by paragraphs (f)(1) or
(£)(2) in this AD, contact SOCATA for FAA-
approved repair or replacement instructions
approved specifically for this AD and, before
further flight, implement those instructions.
Use the contact information found in
paragraph (i) of this AD to contact SOCATA.

(4) Replace the nose landing gear wheel
axle attachment screws with new screws at
whichever occurs later in paragraph (£)(4)(i)
or (f)(4)(ii) of this AD following Daher-Socata
Mandatory Service Bulletin SB 150-32,
Revision 3, dated September 2015:

(i) Upon accumulating 2,000 hours TIS
since airplane’s first flight or 2,000 hours TIS
since last nose landing gear wheel
attachment screw replacement with new
SCrews; or
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(ii) Within 50 hours TIS since April 17,
1992 (the effective date retained from AD 92—
06-10).

(5) After the effective date of this AD, a
used nose landing gear or a used nose
landing gear wheel axle may be installed
provided it has been inspected and found
free of cracks and/or damage and the nose
landing gear wheel axle attachment screws
have been replaced with new screws as
specified in paragraphs (f)(1), (f)(2), and (f)(4)
of this AD.

(g) Credit for Actions Accomplished in
Accordance With Previous Service
Information

This AD allows credit for the inspections
required in paragraph (f)(1) and (f)(2) of this
AD, if done before the effective date of this
AD, following Daher-Socata Mandatory
Service Bulletin SB 150-32, Revision 2,
dated January 1994.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4119; fax: (816) 329—
4090; email: albert.mercado@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(i) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD 2015-0203, dated
October 7, 2015; and Daher-Socata
Mandatory Service Bulletin SB 150-32,
Revision 2, dated January 1994, for related
information. You may examine the MCAI on
the Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016-0068. For service information related to
this AD, contact SOCATA, Direction des
services, 65921 Tarbes Cedex 9, France;
phone: +33 (0) 5 62 41 73 00; fax: +33 (0) 5
62 41 76 54; email: info@socata.daher.com;
Internet: http://www.tbm.aero/. For the
United States, contact SOCATA NORTH
AMERICA, North Perry Airport, 601 NE 10
Street, Pompano Beach, Florida 33060;

phone: (954) 366—3331; Internet: http://
www.socatanorthamerica.com/default.htm.
You may review copies of the referenced
service information at the FAA, Small
Airplane Directorate, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

Issued in Kansas City, Missouri, on January
5, 2016.
Kelly Broadway,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2016—00320 Filed 1-14—16; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2012-959; FRL-9941-14—-
Region 9]

Revisions to the California State
Implementation Plan, Sacramento
Metropolitan Air Quality Management
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing a partial
approval and partial disapproval of
revisions to the Sacramento
Metropolitan (Metro) Air Quality
Management District (SMAQMD or
District) portion of the California State
Implementation Plan (SIP). These
revisions concern the District’s
demonstration regarding Reasonably
Available Control Technology (RACT)
requirements for the 1997 8-hour ozone
National Ambient Air Quality Standard
(NAAQS). We are proposing action on a
local SIP revision under the Clean Air
Act (CAA or the Act). We are taking
comments on this proposal and plan to
follow with a final action.

DATES: Any comments must arrive by
February 16, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
OAR-2012-959 at http://
www.regulations.gov, or via email to
Steckel. Andrew@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from

TABLE 1—SUBMITTED DOCUMENTS

Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Stanley Tong, EPA Region IX, (415)
947-4122, tong.stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

1. The State’s Submittal
A. What documents did the State submit?
B. Are there other versions of these
documents?
C. What is the purpose of the RACT SIP
submissions?
II. The EPA’s Evaluation and Proposed
Action
A. How is the EPA evaluating the RACT
SIP submissions?
B. Do the RACT SIP submissions meet the
evaluation criteria?
C. What are the RACT deficiencies?
D. EPA Recommendations To Further
Improve the RACT SIP.
E. Proposed Action and Public Comment
III. Statutory and Executive Order Reviews

1. The State’s Submittal

A. What documents did the State
submit?

Table 1 lists the documents addressed
by this proposal with the dates that they
were adopted by the local air agency
and submitted to the EPA by the
California Air Resources Board (CARB).

Local agency Document Adopted Submitted
SMAQMD ......... Reasonably Available Control Technology (RACT) as Applicable to the 8-Hour Ozone 10/26/06 07/11/07
Standard, dated October 26, 2006 (“2006 RACT SIP”).


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.socatanorthamerica.com/default.htm
http://www.socatanorthamerica.com/default.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:albert.mercado@faa.gov
mailto:Steckel.Andrew@epa.gov
mailto:info@socata.daher.com
http://www.tbm.aero/
mailto:tong.stanley@epa.gov
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TABLE 1—SUBMITTED DOCUMENTS—Continued
Local agency Document Adopted Submitted
SMAQMD ......... Reasonably Available Control Technology (RACT) Update as Applicable to the 8-Hour 10/23/08 1/21/09
Ozone Standard, dated October 23, 2008 (“Updated RACT SIP”).

The 2006 RACT SIP and Updated
RACT SIP became complete by
operation of law under CAA section
110(k)(1)(B) on January 11, 2008 and
July 21, 2009, respectively.

B. Are there other versions of these
documents?

There are no previous versions of
these documents in the SMAQMD
portion of the California SIP.

C. What is the purpose of the RACT SIP
submissions?

Volatile organic compounds (VOCs)
and nitrogen oxides (NOx) help produce
ground-level ozone and smog, which
harm human health and the
environment. Section 110(a) of the CAA
requires States to submit regulations
that control VOC and NOx emissions.
Sections 182(b)(2) and (f) require that
SIPs for ozone nonattainment areas
classified as moderate or above
implement RACT for any source
covered by a Control Techniques
Guidelines (CTG) document and any
major stationary source of VOCs or NOx.
The Sacramento Metro area is subject to
this requirement as it is designated and
classified as a severe ozone
nonattainment area for the 1997 8-hour
ozone NAAQS. 40 CFR 81.305; 69 FR
23858 at 23887 (April 30, 2004) (final
rule designating and classifying
Sacramento Metro area as serious
nonattainment for the 1997 8-hour
ozone NAAQS); 75 FR 24409 (May 5,
2010) (final rule reclassifying the
Sacramento Metro area as severe-15
nonattainment for the 1997 8-hour
ozone NAAQS). Therefore, the
SMAQMD must, at a minimum, adopt
RACT-level controls for all sources
covered by a CTG document and for all
major non-CTG sources of VOCs or NOx
within the Sacramento Metro
nonattainment area. Any stationary
source that emits or has a potential to
emit at least 25 tons per year (tpy) of
VOCs or NOx is a major stationary
source in a severe ozone nonattainment
area (CAA section 182(d) and (f)).

Section IV.G. of the preamble to the
EPA’s final rule to implement the 1997
8-hour ozone NAAQS (70 FR 71612,
November 29, 2005) discusses RACT
requirements. It states in part that where
a RACT SIP is required, States
implementing the 8-hour standard
generally must assure that RACT is met

either through a certification that
previously required RACT controls
represent RACT for 8-hour
implementation purposes or through a
new RACT determination. The
submitted documents provide
SMAQMD'’s analyses of its compliance
with the CAA section 182 RACT
requirements for the 1997 8-hour ozone
NAAQS. The EPA’s technical support
documents (TSDs)(‘“2006 RACT SIP
TSD” and “RACT SIP Update TSD”)
have more information about the
District’s submissions and the EPA’s
evaluations thereof.

II. The EPA’s Evaluation and Proposed
Action

A. How is the EPA evaluating the RACT
SIP submissions?

SIP rules must be enforceable (see
CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater
emissions reductions (see CAA section
193). Generally, SIP rules must require
RACT for each category of sources
covered by a CTG document as well as
each major source of NOx or VOCs in
ozone nonattainment areas classified as
moderate or above (see CAA section
182(b)(2)). The SMAQMD regulates a
severe ozone nonattainment area (see 40
CFR 81.305), so the District’s rules must
implement RACT.

Guidance and policy documents that
we use to evaluate enforceability and
CAA section 182 RACT SIPs include the
following:

1. “Final Rule to Implement the 8-Hour
Ozone National Ambient Air Quality
Standard—Phase 2" (70 FR 71612; November
29, 2005).

2. “State Implementation Plans, General
Preamble for the Implementation of Title I of
the Clean Air Act Amendments of 1990 (57
FR 13498; April 16, 1992).

3. Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations:
Clarification to Appendix D of November 24,
1987 Federal Register, May 25, 1988, Revised
January 11, 1990, U.S. EPA, Air Quality
Management Division, Office of Air Quality
Planning and Standards (“The Blue Book™).

4. Guidance Document for Correcting
Common VOC and Other Rule Deficiencies,

August 21, 2001, U.S. EPA Region IX (the
“Little Bluebook”).

5. “State Implementation Plans; Nitrogen
Oxides Supplement to the General Preamble
for the Implementation of Title I of the Clean
Air Act Amendments of 1990 (57 FR 55620,
November 25, 1992) (“the NOx
Supplement”).

6. RACT SIPs, Letter dated March 9, 2006
from EPA Region IX (Andrew Steckel) to
CARB (Kurt Karperos) describing Region IX’s
understanding of what constitutes a
minimally acceptable RACT SIP.

7. Memorandum from William T. Harnett
to Regional Air Division Directors, (May 18,
2006), “RACT Qs & As—Reasonably
Available Control Technology (RACT)
Questions and Answers”.

8. RACT SIPs, Letter dated April 4, 2006
from EPA Region IX (Andrew Steckel) to
CARB (Kurt Karperos) listing EPA’s current
CTGs, ACTs, and other documents which
may help to establish RACT.

With respect to major stationary
sources, because the Sacramento Metro
nonattainment area was classified as
“serious’ nonattainment for the 1997 8-
hour ozone NAAQS at the time that
California submitted the 2006 RACT SIP
to the EPA, the EPA evaluated this
submission in accordance with the 50
ton per year (tpy) threshold for “major
stationary sources” of VOC or NOx
emissions in serious ozone
nonattainment areas. CAA section
182(c) and (f). The SMAQMD’s Updated
RACT SIP contains the District’s RACT
evaluation for additional major
stationary sources based upon the 25
tpy major source threshold in severe
ozone nonattainment areas (see CAA
section 182(d) and (f)), which the EPA
evaluated for compliance with the
additional RACT requirements that
became applicable following the EPA’s
reclassification of the Sacramento Metro
area from ‘“‘serious” to “severe”
nonattainment for the 1997 8-hour
ozone NAAQS. See 69 FR 23858 at
23887 (April 30, 2004) (final rule
designating and classifying the
Sacramento Metro area as serious
nonattainment for the 1997 8-hour
ozone NAAQS) and 75 FR 24409 (May
5, 2010) (final rule reclassifying the
Sacramento Metro area as severe-15
nonattainment for the 1997 8-hour
ozone NAAQS).

B. Do the RACT SIP submissions meet
the evaluation criteria?

The 2006 RACT SIP and Updated
RACT SIP provide the District’s
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conclusion that the applicable SIP for
the Sacramento Metro area satisfies
CAA section 182 RACT requirements for
the 1997 8-hour ozone NAAQS. This
conclusion is based on the District’s
analyses of SIP-approved requirements
that apply to: (1) CTG source categories;
(2) certain non-CTG source categories or
emission units located at major
stationary sources; and (3) all major
stationary sources of VOC or NOx
emissions. See 2006 RACT SIP Staff
Report at Appendices A-D and Updated
RACT SIP Staff Report at Appendices
A-B. SMAQMD'’s 2006 RACT SIP Staff
Report and Updated RACT SIP Staff
Report include detailed analyses of its
SIP rules including discussions of how

those rules continue to implement
RACT for the 1997 8-hour ozone
NAAQS.

First, with respect to CTG source
categories, Table 1 of the 2006 RACT
SIP Staff Report and Table 1 of the
Updated RACT SIP Staff Report lists all
CTG source categories and match those
CTG categories with corresponding
District rules which implement RACT.
SMAQMD also searched its database of
permitted sources and telephone
directories for potential sources
belonging to those CTG categories for
which the District did not have rules.
Based on these evaluations, the District
concluded that there were no CTG
source categories for which the District
had sources but no applicable RACT

requirement. See 2006 RACT SIP Staff
Report at 2 and Updated RACT SIP Staff
Report at 3. Our review of CARB’s
emissions inventory database for
potential CTG sources did not uncover
any CTG source categories missing from
the District’s analyses.

Where there are no existing sources
covered by a particular CTG document,
states may, in lieu of adopting RACT
requirements for those sources, adopt
negative declarations certifying that
there are no such sources in the relevant
nonattainment area. Table 2 below lists
all of the source categories for which
SMAQMD’s 2006 RACT SIP and
Updated RACT SIP provide negative
declarations.

TABLE 2—SMAQMD NEGATIVE DECLARATIONS

CTG Source category

CTG Document title

Aerospace Coating

Automobile Coating

Dry Cleaning (Petroleum Solvent) .........cc.ccceueee.

Graphic Arts (Rotogravure)

Large Appliance Coating ..........ccccceeeiiiiiiiiinnnnne

Magnetic Wire Coating ........cccccevveerveeneenieeenienne

Metal Coil Coating

Natural Gas/Gasoline Processing

Paper and Fabric Coating

Resin Manufacturing (High-Density Polyethylene, Polypropylene, and

Polystyrene).

REfiNEres ....cccvvveeee e

Rubber Tire Manufacturing .........ccccceveiienicene

Ship Coating ....cceeiveeiiiiieeie e

Wood Coating (Flat Wood Paneling)

Paper, Film and Foil

Flexography.

ances.

ance Coatings.

Magnetic Wire.

Polystyrene Resins.

Wood Paneling.

Paneling Coatings.

and Foil Coatings.

EPA-453/R-97-004 and 59 FR 29216 (6/06/94)—Control of Volatile
Organic Compound Emissions from Coating Operations at Aero-
space Manufacturing and Rework Operations.

EPA-450/2—-77-008—Control of Volatile Organic Emissions from Exist-
ing Stationary Sources, Volume II: Surface Coating of Cans, Coils,
Paper, Fabrics, Automobiles, and Light-Duty Trucks.

EPA-450/3—-82—-009—Control of Volatile Organic Compound Emissions
from Large Petroleum Dry Cleaners.

EPA-450/2—78-033—Control of Volatile Organic Emissions from Exist-
ing Stationary Sources, Volume VIII: Graphic Arts—Rotogravure and

EPA-450/2-77-034—Control of Volatile Organic Emissions from Exist-
ing Stationary Sources, Volume V: Surface Coating of Large Appli-

EPA-453/R-07-004—Control Techniques Guidelines for Large Appli-

EPA-450/2—77-033—Control of Volatile Organic Emissions from Exist-
ing Stationary Sources, Volume |V: Surface Coating for Insulation of

EPA-450/2—-77-008—Control of Volatile Organic Emissions from Exist-
ing Stationary Sources, Volume II: Surface Coating of Cans, Coils,
Paper, Fabrics, Automobiles, and Light-Duty Trucks.

EPA-450/2-83-007—Control of Volatile Organic Compound Equip-
ment Leaks from Natural Gas/Gasoline Processing Plants.

EPA-450/2—77-008—Control of Volatile Organic Emissions from Exist-
ing Stationary Sources, Volume II: Surface Coating of Cans, Coils,
Paper, Fabrics, Automobiles, and Light-Duty Trucks.

EPA-450/3—-83-008—Control of Volatile Organic Compound Emissions
from Manufacture of High-Density Polyethylene, Polypropylene, and

EPA-450/2—77-025—Control of Refinery Vacuum Producing Systems,
Wastewater Separators and Process Unit Turnarounds.

EPA-450/2-78-036—Control of Volatile Organic Compound Leaks
from Petroleum Refinery Equipment.

EPA-450/2—78-030—Control of Volatile Organic Emissions from Man-
ufacture of Pneumatic Rubber Tires.

61 FR 44050—Control Techniques Guidelines for Shipbuilding and
Ship Repair Operations (Surface Coating).

EPA-450/2—78-032—Control of Volatile Organic Emissions from Exist-
ing Stationary Sources, Volume VII: Factory Surface Coating of Flat

EPA-453/R06-004—Control Techniques Guidelines for Flat Wood

EPA-453/R—07-004—Control Techniques Guidelines for Paper, Film,

Source: 2006 RACT SIP at 1-2 and Updated RACT SIP at 2-3.
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Subsequent to submitting its 2006
RACT SIP and Updated RACT SIP,
SMAQMD submitted, and the EPA
approved, negative declarations for the
following CTG source categories:
Coating Operations at Aerospace
Manufacturing and Rework Operations
(77 FR 23130, April 18, 2012),
Fiberglass Boat Manufacturing Materials
(77 FR 63743, October 17, 2012), and
Automobile and Light-Duty Truck
Assembly Coatings (77 FR 63743,
October 17, 2012).

With the exception of the
Pharmaceuticals Manufacturing CTG
and the municipal landfill category, we
are proposing to find that SMAQMD’s
2006 RACT SIP and Updated RACT SIP,
including the above negative
declarations, largely demonstrate that
the applicable SIP rules for the CTG
source categories operating within the
Sacramento Metro area satisfy RACT for
the 1997 8-hour ozone NAAQS. We will
discuss the deficiencies with Rule 455,
Pharmaceuticals Manufacturing and the
municipal landfill category, in the next
section.

Our 2006 RACT SIP TSD provides a
more detailed discussion of the EPA’s
rationale, including an overview of the
District’s analyses which were made
available for public comment during the
District’s rulemaking process, together
with recommendations for rule
improvements.

Second, with respect to certain non-
CTG source categories located at
facilities that are major stationary
sources of VOC or NOx emissions, the
2006 RACT SIP Staff Report contains:
(1) A summary of recommendations or
requirements contained in applicable
Alternative Control Technique (ACT)
documents, federal and state RACT
guidance documents, and/or
regulations; (2) a summary of the
applicable District rules; and (3) an
evaluation of the District’s rules in light
of the applicable RACT guidance
documents and/or regulations. See 2006
RACT SIP Staff Report at Appendix B.
Based on these evaluations, SMAQMD
concludes that non-CTG emission
sources located within these VOC or
NOx major stationary sources are
generally covered by SIP-approved rules
that satisfy RACT for the 1997 8-hour
ozone NAAQS. We are proposing to find
that the SMAQMD’s 2006 RACT SIP and
Updated RACT SIP submissions
adequately demonstrate that the
applicable SIP rules for these non-CTG
sources located at major stationary
sources satisfy RACT for the 1997 8-
hour ozone NAAQS.

Our 2006 RACT SIP TSD provides a
more detailed discussion of the EPA’s
rationale for these proposals, including

an overview of the District’s analyses
which were made available for public
comment during the District’s
rulemaking process.

Finally, with respect to all other major
stationary sources of VOC or NOx
emissions, the 2006 RACT SIP and
Updated RACT SIP identify the
applicable SIP rules or SIP-approved
permit provisions that the EPA has
previously approved as satisfying
RACT. Our review of CARB’s emissions
inventory database did not uncover any
additional major stationary sources that
were missed in the District’s analyses.
Based on the EPA’s review of the
District’s evaluations, we propose to
conclude that with the exception of the
Pharmaceuticals Manufacturing rule
and municipal waste landfill category,
all of the identified SIP rules and permit
conditions satisfy RACT for the 1997 8-
hour ozone NAAQS.

C. What are the RACT deficiencies?

Rule 455, Pharmaceuticals
Manufacturing, (amended 11/29/83 and
9/5/96) lacks test methods,
recordkeeping, and monitoring
requirements which are necessary to
support enforcement of the rule. See
CAA section 110(a). These are
deficiencies listed in the EPA’s “Blue
Book” (Issues Relating to VOC
Regulation Cutpoints, Deficiencies, and
Deviations, May 25, 1988, revised
January 11, 1990) and should be
corrected.

The Kiefer landfill is a major source
of VOCs located within the Sacramento
Metro area. SMAQMD Rule 485,
Municipal Landfill Gas, exempts
landfills covered under the NSPS, 40
CFR part 60 Subpart WWW, including
Kiefer Landfill. Although the District
has been delegated authority to
implement and enforce the NSPS, as
well as the relevant NESHAP (40 CFR
part 63 Subpart AAAA), those
requirements have not been
incorporated into the SIP. The District
should amend the rule or submit
relevant portions of the facility’s permit
for SIP approval.

D. EPA Recommendations To Further
Improve the RACT SIP

Our TSDs for the 2006 RACT SIP and
Updated RACT SIP provide additional
recommendations for future rule
improvements.

E. Proposed Action and Public
Comment

For the reasons discussed above and
explained more fully in our 2006 RACT
SIP TSD and Updated RACT SIP TSD,
the EPA proposes to partially approve
and partially disapprove SMAQMD’s

2006 RACT SIP and Updated RACT SIP.
Under CAA section 110(k)(3), we
propose to approve the 2006 RACT SIP
and Updated RACT SIP, with the
exception of Rule 455, Pharmaceutical
Manufacturing and the municipal waste
landfill category, as satisfying the RACT
requirements of CAA section 182(b)(2)
and (f).

Also under CAA section 110(k)(3), we
propose to disapprove those elements of
the 2006 RACT SIP and Updated RACT
SIP that pertain to Rule 455 and the
municipal waste landfill category,
which the EPA has determined do not
meet all of the applicable CAA
requirements. We will not finalize this
partial disapproval, however, if we fully
approve revisions to Rule 455 and the
municipal waste landfill category as
satisfying RACT before finalizing action
on the 2006 RACT SIP and Updated
RACT SIP.

The EPA is committed to working
with CARB and the District to resolve
the Rule 455 and municipal waste
landfill RACT deficiencies identified in
this proposed action.

If finalized, this partial disapproval
would trigger the 2-year clock for the
federal implementation plan (FIP)
requirement under section 110(c).

In addition, final disapproval would
trigger sanctions under CAA section 179
and 40 CFR 52.31 unless the EPA
approves subsequent SIP revisions that
correct the RACT SIP deficiencies
within 18 months of the effective date
of the final action.

We will accept comments from the
public on the proposed partial approval
and partial disapproval for the next 30
days.

III. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA because this action does not
impose additional requirements beyond
those imposed by state law.
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C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities beyond those imposed by state
law.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action does not
impose additional requirements beyond
those imposed by state law.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, will result from this
action.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175, because the SIP is not
approved to apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction, and will not impose
substantial direct costs on tribal
governments or preempt tribal law.
Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not impose additional
requirements beyond those imposed by
state law.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of the NTTAA directs
the EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. The EPA believes that this
action is not subject to the requirements
of section 12(d) of the NTTAA because
application of those requirements would
be inconsistent with the CAA.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Population

The EPA lacks the discretionary

authority to address environmental
justice in this rulemaking.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 11, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2016—00571 Filed 1-14—16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2015-0048; FRL-9940-95-
Region 9]

Clean Air Plans; 1-Hour and 1997 8-
Hour Ozone Nonattainment Area
Requirements; San Joaquin Valley,
California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
state implementation plan (SIP) revision
submitted by the State of California to
provide for attainment of the 1-hour
ozone national ambient air quality
standard in the San Joaquin Valley,
California ozone nonattainment area

and to meet other Clean Air Act
requirements. Specifically, with respect
to the 1-hour ozone standard, the EPA
is proposing to find the emissions
inventories to be acceptable and to
approve the reasonably available control
measures demonstration, the rate of
progress demonstrations, the attainment
demonstration, contingency measures
for failure to meet rate of progress
milestones, the provisions for advanced
technology/clean fuels for boilers, and
the demonstration that the plan
provides sufficient transportation
control strategies and measures to offset
emissions increases due to increases in
motor vehicle activity. For the 1997 8-
hour ozone standard, the EPA is
proposing to approve the demonstration
that the plan provides sufficient
transportation control strategies and
measures to offset emissions increases
due to increases in motor vehicle
activity.

DATES: Any comments must arrive by
February 16, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R09-OAR-2015-0048, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. Email: ungvarsky.john@epa.gov.

3. Mail or deliver: John Ungvarsky
(AIR-2), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
Deliveries are only accepted during the
Regional Office’s normal hours of
operation.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or email.
http://www.regulations.gov is an
anonymous access system, and the EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send an
email directly to the EPA, your email
address will be automatically captured
and included as part of the public
comment. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment.
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Docket: The index to the docket and
documents in the docket for this action
are generally available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: ]ohn
Ungvarsky, Air Planning Office (AIR-2),
U.S. Environmental Protection Agency,
Region 9, (415) 972—-3963,
ungvarsky.john@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.
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I. Regulatory Context

A. Ozone Standards, SIPs, and Area
Designations

Ground-level ozone is formed when
oxides of nitrogen (NOx) and volatile
organic compounds (VOC) react in the
presence of sunlight.? These two
pollutants, referred to as ozone
precursors, are emitted by many types of
pollution sources, including on- and off-

1 California plans sometimes use the term
Reactive Organic Gases (ROG) for VOC. These terms
are essentially synonymous. For simplicity, we use
the term VOC herein to mean either VOC or ROG.

road motor vehicles and engines, power
plants and industrial facilities, and
smaller area sources such as lawn and
garden equipment and paints. Scientific
evidence indicates that adverse public
health effects occur following exposure
to ozone, particularly in children and
adults with lung disease. Breathing air
containing ozone can reduce lung
function and inflame airways, which
can increase respiratory symptoms and
aggravate asthma or other lung diseases.
See “Fact Sheet, Proposal to Revise the
National Ambient Air Quality Standards
for Ozone,” January 6, 2010 and 75 FR
2938 (January 19, 2010).

Under section 109 of the Clean Air
Act (CAA), the EPA promulgates
national ambient air quality standards
(NAAQS or standards) for pervasive air
pollutants, such as ozone. In 1979, the
EPA established the NAAQS for ozone
at 0.12 parts per million (ppm) averaged
over a 1-hour period (“1-hour ozone
standard”). 44 FR 8202 (February 8,
1979). An area is considered to have
attained the 1-hour ozone standard if
there are no violations of the standard,
as determined in accordance with the
regulation codified at 40 CFR 50.9,
based on three consecutive calendar
years of complete, quality assured and
certified monitoring data. A violation
occurs when the ambient ozone air
quality monitoring data show greater
than one (1.0) “expected number” of
exceedances per year at any site in the
area, when averaged over three
consecutive calendar years.2 An
exceedance occurs when the maximum
hourly ozone concentration during any
day exceeds 0.124 ppm. For more
information, see ‘“National 1-hour
primary and secondary ambient air
quality standards for ozone” (40 CFR
50.9) and “Interpretation of the 1-Hour
Primary and Secondary National
Ambient Air Quality Standards for
Ozone” (40 CFR part 50, appendix H).

In 1997, the EPA revised the NAAQS
for ozone to set the acceptable level of
ozone in the ambient air at 0.08 ppm,
averaged over an 8-hour period (1997
8-hour ozone standard”). 62 FR 38856
(July 18, 1997). The EPA determined
that the 1997 8-hour standard would be
more protective of human health,
especially children and adults who are
active outdoors, and individuals with a

2 An “expected number” of exceedances is a
statistical term that refers to an arithmetic average.
An “expected number” of exceedances may be
equivalent to the number of observed exceedances
plus an increment that accounts for incomplete
sampling. See, 40 CFR part 50, appendix H.
Because, in this context, the term “exceedances”
refers to days (during which the daily maximum
hourly ozone concentration exceeded 0.124 ppm),
the maximum possible number of exceedances in a
given year is 365 (or 366 in a leap year).

pre-existing respiratory disease, such as
asthma. In 2008, the EPA revised and
further strengthened the NAAQS for
ozone by setting the acceptable level of
ozone in the ambient air at 0.075 ppm,
averaged over an 8-hour period (“2008
8-hour ozone standard’’). 73 FR 16436
(March 27, 2008). In 2015, the EPA
further tightened the 8-hour ozone
standard to 0.070 ppm. 80 FR 65292
(October 26, 2015). While both the 1979
1-hour ozone standard and the 1997 8-
hour ozone standard have been revoked,
certain requirements that had applied
under the revoked standards continue to
apply under the anti-backsliding
provisions of CAA section 172(e).

Once the EPA has promulgated a
NAAQS, states are required to develop
and submit plans that provide for the
implementation, maintenance, and
enforcement of the NAAQS under CAA
section 110(a)(1). The content
requirements for such plans, which are
referred to as state implementation
plans (SIPs) are found in CAA section
110(a)(2). Under the Clean Air Act, as
amended in 1977, the EPA designated
all areas of the country as “‘attainment,”
“nonattainment,” or ‘“unclassifiable” for
the various NAAQS depending upon the
availability of ambient concentration
data and depending upon whether
violations of the NAAQS were occurring
in a given area. The CAA further
requires states with ‘““nonattainment”
areas to submit revisions to their SIPs
that provide for, among other things,
attainment of the relevant standard
within certain prescribed periods.

In California, the California Air
Resources Board (CARB) is responsible
for adoption and submittal to the EPA
of California SIPs and California SIP
revisions and is the primary State
agency responsible for regulation of
mobile sources. Local and regional air
pollution control districts are
responsible for developing regional air
quality plans and for regulation of
stationary sources. For the San Joaquin
Valley, the San Joaquin Valley Unified
Air Pollution Control District
(SJVUAPCD or “District”) develops and
adopts air quality management plans to
address CAA SIP planning requirements
applicable to that region. Such plans are
then submitted to CARB for adoption
and submittal to the EPA as revisions to
the California SIP.

B. The San Joaquin Valley
Nonattainment Area

Under the 1977 CAA Amendments,
the EPA designated the San Joaquin
Valley Air Basin (“San Joaquin Valley”
or “Valley”) as a “nonattainment” area
for the photochemical oxidant (later, the
1-hour ozone) NAAQS. 43 FR 8962, at
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8972 (March 3, 1978). Initially, eight
entire counties comprised the San
Joaquin Valley: San Joaquin, Stanislaus,
Merced, Madera, Fresno, Tulare, Kings,
and Kern counties. In 2001, however,
the EPA approved a request to revise the
boundary of the San Joaquin Valley to
exclude eastern Kern County. 66 FR
56476 (November 8, 2001). As such, the
San Joaquin Valley ozone
nonattainment area stretches over 250
miles from north to south, averages a
width of 80 miles, and encompasses
over 23,000 square miles. It is partially
enclosed by the Coast Mountain range to
the west, the Tehachapi Mountains to
the south, and the Sierra Nevada range
to the east. The San Joaquin Valley is
one of the nation’s leading agricultural
areas, and in recent decades, has
experienced a high rate of growth in
population. From 1990 to 2010, the
population in the Valley increased from
approximately 2.7 million to 4 million
people. For a precise description of the
geographic boundaries of the San
Joaquin Valley, see 40 CFR 81.305.

The CAA, as amended in 1977,
required states to submit SIP revisions
for nonattainment areas that, among
other requirements, provided for
attainment no later than 1987; however,
like many areas of the country, the San
Joaquin Valley failed to attain the ozone
NAAQS by 1987. In the 1990 CAA
Amendments, Congress established a
classification system for ozone
nonattainment areas under which areas
with more severe ozone problems were
given a higher classification and more
time to attain the standard but were
subject to a greater number of, and more
stringent, SIP requirements. The
classifications include ‘“Marginal,”
“Moderate,” “Serious,” “Severe,” and
“Extreme.” See CAA section 181(a)(1).

Under this classification system, the
San Joaquin Valley was classified as a
“Serious” ozone nonattainment area for
the 1-hour ozone standard with an
attainment date of no later than
November 15, 1999. 56 FR 56694
(November 6, 1991). In response, in
1994, CARB submitted The California
Ozone State Implementation Plan
(““1994 California Ozone Plan”’), a
comprehensive ozone plan for the State
of California that included a state
strategy as well as certain regional
ozone plans, such as the regional plan
for the San Joaquin Valley. The EPA
approved the 1994 California Ozone
Plan in 1997. 62 FR 1150 (January 8,
1997).

In 2001, the EPA found that the San
Joaquin Valley had failed to attain the
1-hour ozone standard by the “Serious”
area deadline and reclassified the area
to “Severe.” 66 FR 56476 (November 8,

2001). In 2004, the EPA granted the
State’s request to voluntarily reclassify
the San Joaquin Valley from “Severe” to
“Extreme” for the 1-hour ozone
standard and required the state to
submit a SIP revision providing for the
“Extreme” area SIP elements in CAA
section 182(e), which include a
demonstration of attainment of the
standard as expeditiously as practicable,
but no later than November 15, 2010. 69
FR 20550 (April 16, 2004).

In response, CARB and the District
developed and adopted the Extreme
Ozone Attainment Demonstration Plan
(2004 Ozone Plan”) for the San Joaquin
Valley, and, in 2004, CARB submitted
the 2004 Ozone Plan to the EPA as a
revision to the California SIP. The 2004
Ozone Plan was supported by certain
measures and commitments contained
in the state’s ‘2003 State Strategy.” The
2004 Ozone Plan was later amended and
clarified, and the EPA approved the
plan, as amended and clarified, in 2010.
75 FR 10420 (March 8, 2010).

Specifically, we approved the
following elements of the 2004 Ozone
Plan: (1) Rate-of-progress (ROP)
demonstration as meeting the
requirements of CAA section 172(c)(2)
and 182(c)(2) and 40 CFR 51.905(a)(1)(i)
and 51.900(f)(4); (2) ROP contingency
measures as meeting the requirements of
CAA section 172(c)(9) and 182(c)(9); (3)
the attainment demonstration as
meeting the requirements of 182(c)(2)(A)
and 181(a) and 40 CFR 51.905(a)(1)(ii);
(4) the attainment contingency measures
as meeting the requirements of CAA
section 172(c)(9); and (5), along with
certain measures contained in the 2003
State Strategy, the demonstration of
implementation of reasonably available
control measures (RACM)(exclusive of
RACT)3 as meeting the requirements of
CAA section 172(c) and 40 CFR
51.905(a)(1)(ii). Id., at 10436—10437. In
connection with the control strategy of
the attainment demonstration, we
approved certain committal measures
and aggregate emission reduction
commitments made by CARB and the
District. Id. We also found that the 2004
Ozone Plan met the following
requirements: (1) CAA section 182(e)(3)
and 40 CFR 51.905(a)(1)(i) and
51.900(f)(7) for clean fuel/clean
technology boilers; and (2) CAA section
182(d)(1)(A) and 40 CFR 51.905(a)(1)(i)
and 51.900(f)(11) for transportation
control measures (TCMs) sufficient to
offset growth in emissions from growth

3We addressed the SIP requirements related to
implementation of reasonably available control
technology (RACT) for the 1-hour ozone standard in
separately rulemakings. See, e.g., 77 FR 1417
(January 10, 2012)(final partial approval and partial
disapproval of the San Joaquin Valley RACT SIP).

in vehicle-miles-traveled (VMT) or the
number of vehicle trips. Lastly, in our
approval of the 2004 Ozone Plan, we
approved a specific rule, District Rule
9310, related to school buses.

Our approval of the 2004 Ozone Plan
was challenged, and the U.S. Court of
Appeals for the Ninth Circuit remanded
the approval of the plan back to the EPA
based on its conclusion that the EPA
had not adequately considered and
addressed the implications of more
recent emissions data in determining
that the 2004 Ozone Plan had met all
applicable CAA requirements. Sierra
Club v. EPA, 671 F.3d 955 (9th Cir.
2012) (““Sierra Club”).% In response to
the Sierra Club decision, the EPA
withdrew its approval of the 2004
Ozone Plan. 77 FR 70376 (November 26,
2012).5 CARB indicated that it intended
to withdraw the plan upon EPA’s
approval withdrawal action, and thus,
in the same Federal Register document
as the withdrawal of approval, the EPA
issued a finding of failure to submit
required SIP revisions to provide for
attainment of the 1-hour ozone NAAQS
in the San Joaquin Valley.

Meanwhile, as noted above, in 1997,
the EPA established an 8-hour ozone
standard to replace the 1-hour ozone
standard, and in 2004, the EPA
designated the San Joaquin Valley as a
“Serious” nonattainment area for the
1997 8-hour ozone standard. 69 FR
23858, at 23888-23899 (April 30, 2004).
In 2010, the EPA approved a request by
CARSB to reclassify the San Joaquin
Valley as “Extreme” for the 1997 8-hour
ozone standard. 75 FR 24409 (May 5,
2010). In 2004, the EPA also established
regulations governing the transition
from the 1-hour ozone standard to the
1997 8-hour ozone standard, and under
these regulations, the 1-hour ozone
standard was revoked in most areas of
the country, including the San Joaquin
Valley, effective June 15, 2005, but the
SIP revision requirements that applied
at the time of revocation of the standard
continue to apply after revocation

4 For further background on this court decision,
see our proposed rule at 77 FR 58078 (September
19, 2012).

5The EPA’s March 8, 2010 final rule taking action
on the 2004 Ozone Plan also took final approval
action on SJVUAPCD Rule 9310 (“School Bus
Fleets”). Approval of District Rule 9310 was not
affected by the decision in Sierra Club, and thus the
EPA did not withdraw its approval of that rule
when it withdrew its approval of the rest of the
action taken on March 8, 2010. However, the EPA
did intend to withdraw approval of all of the
elements of the 2004 Ozone Plan but inadvertently
failed to withdraw its approval of the 2008
Clarification submitted by CARB in support of the
2004 Ozone Plan. See 40 CFR 52.220(c)(371), and
the EPA intends to fix this error by withdrawing
that paragraph from 40 CFR 52.220(c) when it takes
final action on the 2013 Ozone Plan.



Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Proposed Rules

2143

consistent with the anti-backsliding
provisions in section 172(e). This means
that, notwithstanding revocation of the
1-hour ozone standard, the San Joaquin
Valley remained subject to “Extreme”
area requirements for the 1-hour ozone
standard and is also subject to the
“Extreme” area requirements for the
1997 8-hour ozone standard.

In 2007, in response to SIP revision
requirements for the 1997 8-hour ozone
standard, CARB and the District
developed and adopted the 2007 Ozone
Plan (‘2007 Ozone Plan”’) and related
portions of the 2007 State Strategy and
submitted them to the EPA as revisions
to the SIP. The 2007 Ozone Plan was
revised in 2008 and 2011, and in 2012,
the EPA approved the plan, as revised,
together with the related portions of the
2007 State Strategy. 77 FR 12652 (March
1, 2012). Our approval of the 2007
Ozone Plan and related portions of the
2007 State Strategy were challenged in
the Ninth Circuit. In 2015, the Ninth
Circuit upheld the EPA’s approval of
CARB’s and the District’s committal
measures but rejected the EPA’s
longstanding interpretation of the CAA
as allowing California to take emissions
reduction credit for mobile source
regulations that the EPA has waived or
authorized under CAA section 209
notwithstanding their absence from the
federally enforceable California SIP. See
Committee for a Better Arvin v. EPA,
786 F.3d 1169 (9th Cir. 2015)
(“Committee for a Better Arvin™). In
light of the decision in Committee for a
Better Arvin, the EPA has proposed
approval as a revision to the California
SIP of a number of CARB’s mobile
source regulations for which
preemption has been waived or
authorized under CAA section 209. 80
FR 69915 (November 12, 2015).

As part of the approval of the 2007
Ozone Plan, the EPA approved the
demonstration that the plan provides for
transportation control strategies (TCS)
and TCMs sufficient to offset any
growth in emissions from growth in
VMT or the number of vehicle trips as
meeting the requirements of CAA
section 182(d)(1)(A). Id., at 12670.6 In
approving the VMT emissions offset

6 CAA section 182(d)(1)(A), which, in relevant
part, requires the state, if subject to its
requirements, to “‘submit a revision that identifies
and adopts specific enforceable transportation
control strategies and transportation control
measures to offset any growth in emissions from
growth in vehicle miles traveled or numbers of
vehicle trips in such area.” Herein, we use “VMT”
to refer to vehicle miles traveled, and refer to the
related SIP requirement as the “VMT emissions
offset requirement.” In addition, we refer to the SIP
revision intended to demonstrate compliance with
the VMT emissions offset requirement as the “VMT
emissions offset demonstration.”

demonstration in 2012, the EPA applied
its then-longstanding interpretation of
the VMT emissions offset requirement
in CAA section 182(d)(1)(A), first
explained in guidance in the General
Preamble to Title I of the CAA (see 57
FR 13498, at 13521-13523, April 16,
1992) (herein referred to as the ‘““General
Preamble”), that no transportation
control measures are necessary if
aggregate motor vehicle emissions are
projected to decline each year from the
base year of the plan to the attainment
year. See 76 FR 57872, at 57889
(September 16, 2011). The EPA
approved the plan as meeting the
requirements of CAA section
182(d)(1)(A) because the emissions
inventories in the 2007 Ozone Plan
showed decreases in aggregate year-
over-year motor vehicle emissions in the
San Joaquin Valley from a base year
through the applicable attainment year.

However, between the time when the
EPA’s approval of the 2007 Ozone Plan
was signed and when it was published
in the Federal Register, the EPA’s
petition for rehearing in a case
challenging the EPA’s longstanding
interpretation of CAA section
182(d)(1)(A) was denied. See
Association of Irritated Residents v.
EPA, 632 F.3d. 584, at 596597 (9th Cir.
2011), reprinted as amended on January
27,2012, 686 F.3d 668, further amended
February 13, 2012 (“Association of
Irritated Residents”). In the Association
of Irritated Residents case, the Court
ruled that additional transportation
control measures are required whenever
vehicle emissions are projected to be
higher than they would have been had
VMT not increased, even when
aggregate vehicle emissions are actually
decreasing. In light of the Association of
Irritated Residents decision, the EPA
withdrew its determination that the
2007 Ozone Plan provided sufficient
TCMs to offset the growth in emissions
from the growth in VMT in the same
Federal Register document as the
Agency’s withdrawal of the approval of
the 2004 Ozone Plan and finding of
failure to submit required SIP revisions.
77 FR 70376 (November 26, 2012).

In 2013, in response to the EPA’s
withdrawal of approval of the 2004
Ozone Plan and the VMT emission
offset demonstration for the 1997 8-hour
ozone standard and the related finding
of failure to submit, CARB and the
District prepared, adopted, and
submitted the 2013 Plan for the Revoked
1-Hour Ozone Standard (2013 Ozone
Plan”). The 2013 Ozone Plan addresses
the various 1-hour ozone SIP elements
for which the EPA had withdrawn
approval (i.e., RACM, ROP and
attainment demonstrations, ROP and

attainment contingency measures, clean
fuels/clean technology boilers, and VMT
emissions offset demonstration) and
also addresses the VMT emissions offset
requirement for the 1997 8-hour ozone
standard. The 2013 Ozone Plan builds
upon the regulatory foundation built by
previous San Joaquin Valley attainment
plans for ozone as well as for other
nonattainment pollutants, including
PM;o and PM, 5, including, but not
limited to, dozens of District rules
establishing VOC or NOx emissions
limits and other requirements for
various types of stationary sources, and
dozens of state regulations establishing
such limits and requirements for various
types of mobile sources, for vehicle
inspection and maintenance, for
gasoline and diesel fuels, for consumer
products and pesticides. These various
regulatory programs have resulted in
significant emissions reductions of
ozone precursors and corresponding
ozone concentrations in the San Joaquin
Valley despite high rates of growth in
population and regional VMT. For
instance, 1-hour ozone exceedance days
within the Valley (i.e., number of days
in a year during which the 0.12 ppm
standard was violated at a (i.e., at least
one) monitoring site) have decreased
from 45 in 1990 to 3 in 2012. See table
A-1 of 2013 Ozone Plan. However, as of
2012, the Valley continued to
experience violations of the 1-hour
ozone standard, and the 2013 Ozone
Plan was developed to demonstrate
attainment of that standard, and to meet
the other remaining 1-hour ozone SIP
obligations (and the VMT emissions
offset requirement for the 1997 8-hour
ozone standard).

Lastly, as noted above, the EPA
tightened the 8-hour ozone standard in
2008 and tightened the standard further
in 2015. The EPA has designated the
San Joaquin Valley as an “Extreme” area
for the 2008 8-hour ozone standard. 77
FR 30088 (May 21, 2012). The
“Extreme” area plan for the San Joaquin
Valley for the 2008 ozone standard is
due in 2016. In establishing final
implementation rules for the 2008 8-
hour ozone standard, the EPA revoked
the 1997 8-hour ozone standards and
includes anti-backsliding requirements
that apply upon revocation of the 1997
8-hour ozone standards. 80 FR 12264
(March 6, 2015). Consistent with the
application of anti-backsliding
provisions upon revocation of the 1-
hour ozone standards, areas that remain
designated as nonattainment for the
1997 8-hour ozone standard at the time
of revocation of the 1997 8-hour ozone
standard continue to be subject to
certain SIP requirements that had



2144

Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Proposed Rules

applied by virtue of the area’s
classifications for the now-revoked 1997
8-hour ozone standard as well as the
revoked 1-hour ozone standard. Id. at
12296; 40 CFR 51.1105 and 51.1100(0).
For the purposes of this proposed
action, this means that outstanding SIP
requirements linked to the San Joaquin
Valley’s “Extreme” nonattainment area
classifications for the 1-hour ozone
standard and 1997 8-hour ozone
standard continue to apply
notwithstanding the revocation of these
two ozone NAAQS. The EPA has not yet
established area designations for the
2015 8-hour ozone standard.

II. CARB’s SIP Revision Submittal To
Address Remaining 1-Hour and 1997 8-
Hour Ozone Requirements in the San
Joaquin Valley

A. CARB’s SIP Submittal

The District adopted the 2013 Ozone
Plan on September 19, 2013, and CARB
approved the plan as a revision to the
California SIP on November 21, 2013.7
CARB submitted the 2013 Ozone Plan to
the EPA on December 20, 2013.8 The
2013 Ozone Plan includes base year and
projected future year emissions
inventories, air quality modeling,
provisions demonstrating
implementation of RACM, provisions
for advanced technology/clean fuels for
boilers, provisions for transportation
control strategies and measures, an ROP
demonstration, an attainment
demonstration, and contingency
measures for failure to make ROP or
attain.

Appendix D of the 2013 Ozone Plan
contains the VMT emissions offset
demonstrations for the 1-hour ozone
and 1997 8-hour ozone NAAQS. On
June 19, 2014, CARB submitted a
technical supplement to the VMT
emissions offset demonstrations
submitted as part of the 2013 Ozone
Plan.? CARB’s technical supplement
includes a revised set of motor vehicle
emissions estimates reflecting technical
changes to the inputs used to develop

7See SJVUAPCD Governing Board Resolution
2013-09-13: In the Matter of Adopting the San
Joaquin Valley Unified Air Pollution Control
District 2013 Plan For The Revoked 1-Hour Ozone
Standard, September 19, 2013; CARB Resolution
No. 13-45, November 21, 2013.

8 Letter, Richard Corey, Executive Officer, CARB
to Jared Blumenfeld, Regional Administrator, EPA
Region 9, December 20, 2013 with enclosures.

9 See June 19, 2014 letter and enclosures from
Lynn Terry, Deputy Executive Officer, CARB, to
Deborah Jordan, Director, Air Division, EPA Region
9. On July 25, 2014, CARB sent the EPA a revised
technical supplement that corrected a minor
typographical error. See record of July 25, 2014
email and attachment from Jon Taylor, CARB, to
Matt Lakin, EPA Region 9, included in the docket.

the original set of calculations.1® While
the vehicle emissions estimates in
CARB’s technical supplement differ
from those contained in the
demonstrations in the 2013 Ozone Plan,
the conclusions of the analyses remain
the same.

B. CAA Procedural Requirements for
Adoption and Submittal of SIP
Revisions

CAA sections 110(a)(1) and (2) and
110(1) require a state to provide
reasonable public notice and
opportunity for public hearing prior to
the adoption and submittal of a SIP or
SIP revision. To meet this requirement,
every SIP submittal should include
evidence that adequate public notice
was given and an opportunity for a
public hearing was provided consistent
with the EPA’s implementing
regulations in 40 CFR 51.102.

Both the District and CARB have
satisfied applicable statutory and
regulatory requirements for reasonable
public notice and hearing prior to
adoption and submittal of the 2013
Ozone Plan. The District conducted a
public workshop on April 16, 2013. On
August 20, 2013, the District posted on
its Web site an announcement and
supporting documents for a September
19, 2013 public hearing and also sent
out an email to ozone plans@
lists.valley.org informing interested
individuals and parties about the public
hearing and links to key documents and
participation via webcast.1* The District
thereby provided the required public
notice and opportunity for public
comment prior to its public hearing on
the 2013 Ozone Plan. On September 19,
2013, the District held a public hearing
to adopt the 2013 Ozone Plan and
adopted the plan on that date. See 2013
Ozone Plan, appendix J (“Summary of
Significant Comments and Responses”’)
and SJVUAPCD Governing Board
Resolution 2013-9-13.

CARB also provided the required
public notice and opportunity for public
comment prior to its November 21, 2013
public hearing and approval of the 2013
Ozone Plan as a revision to the
California SIP. See CARB ‘““Notice of

10 The principal difference between the two sets
of calculations is that CARB’s technical supplement
includes running exhaust, start exhaust, hot soak,
and running loss emissions of VOCs in all of the
emissions scenarios. These processes are directly
related to VMT and vehicle trips. The revised
calculation excludes diurnal and resting loss
emissions of VOCs from all of the emissions
scenarios because such evaporative emissions are
related to vehicle population rather than to VMT or
vehicle trips.

11January 30, 2015 email from Elizabeth Melgoza,
CARB, to John Ungvarsky, EPA Region 9; May 13,
2015 and May 19, 2015 emails from SJVUAPCD
staff to John Ungvarsky, EPA Region 9.

Public Meeting” dated October 21, 2013,
and CARB Resolution No. 13—45. As
noted previously, on December 20,
2013, CARB submitted the 2013 Ozone
Plan and related public process
documentation to the EPA. The EPA
determined that CARB’s December 20,
2013 SIP revision submittal was
complete on May 19, 2014.12

Based on information in the December
20, 2013 SIP submittal and subsequent
email communication with District staff,
the EPA has determined that all
hearings were properly noticed. We
find, therefore, that the submittal of the
2013 Ozone Plan meets the procedural
requirements for public notice and
hearing in CAA sections 110(a) and
110(1).

II1. Evaluation of the 2013 Ozone Plan
A. Emissions Inventories

We have evaluated the emissions
inventories in the 2013 Ozone Plan to
determine if they are consistent with
EPA guidance (General Preamble at
13502) and adequate to support that
plan’s RACM, ROP and attainment
demonstrations. Appendix B of the 2013
Ozone Plan presents the base year and
projected emission inventories relied on
for the ROP and attainment
demonstrations. Appendix B also
discusses the methodology used to
determine base year (2007) emissions
and identifies the growth and control
factors used to project emissions for the
2013 and 2016 (ROP milestone years)
and 2017 (ROP increment and
attainment) projected year inventories.
The plan includes summer (May
through October) average daily
inventories for the base year of 2007 and
projected inventories for years 2013
through 2022 for all major source
categories (stationary sources, area
sources, and on-road and nonroad
mobile sources). Emissions are
calculated for the two major ozone
precursors—NOx and VOC. See tables
B-1 and B-2 of appendix B of the 2013
Ozone Plan. Additional documentation
for the inventories prepared for the 2013
Ozone Plan are found in appendix E,
section 6 of the 2013 Ozone Plan.

The emissions inventories in the 2013
Ozone Plan were developed using data
provided by CARB, the California
Department of Transportation, and the
San Joaquin Valley’s eight metropolitan
planning organizations (MPO).13 These

12 See letter from Deborah Jordan, Director, Air
Division, EPA Region 9, to Richard W. Corey,
Executive Officer, CARB, dated May 19, 2014.

13 These eight MPOs represent the eight counties
in the San Joaquin Valley air basin: the San Joaquin
Council of Governments, the Stanislaus Council of
Governments, the Merced County Association of
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agencies collect data (e.g., industry
growth factors, socioeconomic
projections, travel activity levels,
emission factors, emission speciation
profiles, and emissions) and develop
methodologies (e.g., model and
demographic forecast improvements)
used to generate comprehensive
emissions inventories. CARB maintains
statewide inventories in its California
Emissions Inventory Development and
Reporting System (CEIDARS) and uses
the California Emission Forecasting and
Planning Inventory System (CEFS) to
forecast or backcast emissions. CEFS is
designed to generate year-specific
emissions estimates for each county/air
basin/district combination taking into
account two factors: the effects of
growth, and the effects of adopted
emission control rules. It does this by
linking these growth and control factors
directly to CEIDARS emission categories

for a particular base year. The 2007
inventory was used to project future
years using CARB’s CEFS v 1.06.

CARB also conducts periodic
evaluations and updates of the growth
profiles to ensure that emission
forecasts are based on data that reflect
historical trends, current conditions,
and recent forecasts. CARB staff
conducted a category-by-category
review and update of the growth profile
data for source categories that, in
aggregate, comprise more than 95
percent of the NOx or VOC emissions in
the San Joaquin Valley. To capture the
effects of the economic recession, CARB
staff ensured that the growth profiles
included historical data through at least
2008 (data through 2009 or 2010 were
included when available). Growth
forecasts for the years 2009 and beyond
were obtained primarily from
government entities with expertise in

developing forecasts for specific sectors,
or in some cases, from econometric
models.

Motor vehicle emissions were based
on estimates of VMT provided by the
regional transportation planning
agencies and the California Department
of Transportation. The plan uses
CARB’s Emission FACtor (EMFAC)
model, version EMFAC2011, to
calculate the emission factors for cars,
trucks and buses. At the time that the
2013 Ozone Plan was developed,
EMFAC2011 was the mobile source
model approved for use in California
SIPs.14 Nonroad emissions estimates
were based on CARB’s OFFROAD
model.

Table 1 provides a summary of the
emissions estimates prepared for the
2013 Ozone Plan for the base year
(2007) and ROP and attainment years
2013, 2016, and 2017.

TABLE 1—SAN JOAQUIN VALLEY OZONE PRECURSOR BASE YEAR AND PROJECTED FUTURE YEAR EMISSIONS

[Summer average, tpd]

NOx VOC
Category
2007 2013 2016 2017 2007 2013 2016 2017
StAtioNAry ..occeveeeeeeee e 57 40 30 30 100 96 97 97
Area .....cccoeeeenee 11 11 11 11 221 186 191 193
On-road Mobile . 273 158 119 110 71 49 35 33
Off-road Mobile 144 108 99 97 65 49 45 43
TOtal oo 485 316 259 247 457 381 368 366

Source: 2013 Ozone Plan, appendix B.

NOTE: Because of rounding conventions, the totals may not reflect total of categories.

We have determined that the 2007
base year emission inventory in the
2013 Ozone Plan is comprehensive,
accurate, and current and that this
inventory as well as the 2013, 2016, and
2017 projected inventories have been
prepared consistent with EPA guidance.
Accordingly, we propose to find that
these inventories provide an appropriate
basis for the various other elements of
the 2013 Ozone Plan, including RACM,
and the ROP and attainment
demonstrations.

B. Reasonably Available Control
Measures Demonstration and Control
Strategy

1. Requirements for RACM and Control
Strategies

CAA section 172(c)(1) requires
nonattainment area plans to provide for
the implementation of all RACM. The

Governments, the Madera County Transportation
Commission, the Council of Fresno County
Governments, Kings County Association of
Governments, the Tulare County Association of
Governments, and the Kern Council of
Governments.

RACM demonstration requirement is a
continuing applicable requirement for
the San Joaquin Valley “Extreme” 1-
hour ozone nonattainment area under
EPA’s anti-backsliding rules that apply
once a standard has been revoked. See
40 CFR 51.1105(a)(1) and
51.1100(0)(17).

The EPA has previously provided
guidance interpreting the RACM
requirement in the General Preamble at
13560 and a memorandum entitled
“Guidance on the Reasonably Available
Control Measure Requirement and
Attainment Demonstration Submissions
for Ozone Nonattainment Areas,” John
Seitz, Director, OAQPS to Regional Air
Directors, November 30, 1999 (Seitz
memo). In summary, EPA guidance
provides that states, in addressing the
RACM requirement, should consider all
potential measures for source categories

14 See 78 FR 14533 (March 6, 2013) regarding the
EPA approval of the 2011 version of the California
EMFAC model and announcement of its
availability. The software and detailed information
on the EMFAC vehicle emission model can be
found on the following CARB Web site: http://

in the nonattainment area to determine
whether they are reasonably available
for implementation in that area and
whether they would advance the area’s
attainment date by one or more years.

2. RACM and Control Strategy in the
2013 Ozone Plan

The District’s RACM demonstration
and control strategy for the 1-hour
ozone standard in the 2013 Ozone Plan
relies on control measures that have
been adopted by CARB and the District
under previous attainment plans. In the
more recent years prior to the adoption
of the 2013 Ozone Plan, CARB and the
District have developed and
implemented comprehensive plans for
the 1997 8-hour ozone standards, 1997
PM, 5 standards, and 2006 PM, s
standards that resulted in the adoption
of many new rules and revisions to

www.arb.ca.gov/msei/msei.htm. EMFAC2011 was
the approved version of EMFAC at the time of
adoption and submittal of the 2013 Ozone Plan.
Recently, the EPA approved an updated version of
the model, EMFAC2014. 80 FR 77337 (December
14, 2015).
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existing rules for stationary, area, and
mobile sources. These previously
adopted measures generated significant
reductions in NOx and VOC emissions.
The measures are listed in the Technical
Support Document (TSD) for today’s
action. The control measures were
developed and adopted under previous
San Joaquin Valley attainment plans,
including the 2007 Ozone Plan, the
2008 PM s Plan (adopted April 30,
2008) (“2008 PM, 5 Plan”), and the 2012
PM; s Plan (adopted December 20, 2012)
(“2012 PM, 5 Plan”’), which were
developed to provide, among other
things, for attainment of the 1997 8-hour
ozone standard, the 1997 PM, s
standards, and the 2006 PM, 5 standard,
respectively, and which relied on
adoption and implementation by CARB
of new or tightened mobile source
regulations under CARB’s 2007 State
Strategy.1®

a. The District’s RACM Analysis and
Adopted Control Strategy

The District’'s RACM analysis builds
on previously adopted measures. Table
3—1 (p. 3-3) in the 2013 Ozone Plan lists
currently adopted District rules that are
contributing towards attainment of the
1-hour ozone standard. The 2013 Ozone
Plan’s RACM evaluation for NOx and
VOC sources is summarized in section
4.2 (p. 4-2) and detailed in appendix C

(“Stationary and Area Source Control
Strategy Evaluation”) of the 2013 Ozone
Plan. The evaluation of potential
controls in the 2013 Ozone Plan is
presented by source category. For
stationary and area source categories,
the evaluation is broken down by the
current District rule or rules that fall
within a given source category.

The following information is provided
in appendix C of the 2013 Ozone Plan
for each stationary or area source
category or District rule:

o A description of the sources within
the category or sources subject to the
rule;

¢ Base year (2007) and projected
baseline year emissions (for every year
from 2013 to 2022) in the source
category or affected by the rule;

¢ A discussion of the current rule
requirements and/or listing and
discussion of existing rules, regulations,
or other control efforts that address the
source category; and

¢ Identification and discussion of
potential new controls, including in
many cases, a discussion of the
technological and economic feasibility
of the new controls. Rules adopted by
other agencies (including the EPA,
South Coast Air Quality Management
District (AQMD), and Bay Area AQMD)
are discussed and compared to existing
SJVUAPCD rules. Measures proposed by

the public for the source category/rule
are also identified and discussed. In
addition, non-regulatory approaches to
reducing emissions in each stationary
and area source category are discussed,
including the use of incentives,
opportunities for technology
advancement programs, policy
initiatives, and education/outreach
programs.

Through its RACM evaluation
process, the District identified two new
control measures for adoption, and
through adoption of the 2013 Ozone
Plan, the District committed to adopt
and submit these measures as a revision
to the California SIP (see District
Resolution 2013-9-13, page 5), although
the District and State do not rely on
reductions from these commitments in
their attainment demonstration. See
2013 Ozone Plan, section 3.1.3 (p. 3-8).

The District’s commitments have been
fulfilled in that the anticipated rule
amendments have been adopted and the
rules have been submitted to the EPA a